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Court of Appeals of the District of Columbia 


No. 4457. 

Vernon S. Story, Appellant, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 42722. 

United States of America, Plaintiff, 

vs. 

Vernon S. Story and James O’Connor, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to-wit: 

1 Indictment. 

Filed in Open Court Jan. 5,1925. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, October Term, A. D. 1924. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 
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VERNON S. STORY VS. UNITED STATES OF AMERICA. 


That one Vernon S. Story and one James O’Connor, each 
late of the District of Columbia aforesaid, on, to wit, No¬ 
vember 16, 1924, and at the District of Columbia afore¬ 
said, contriving and intending to kill one Charles F. Jar¬ 
vis, then and there being, feloniously, wilfully, purposely 
and of their deliberate and premeditated malice, in and 
upon him, the said Charles F. Jarvis, did make an assault 
with a certain automobile which they, the said Vernon S. 
Story and the said James O’Connor, then and there were 
operating and driving upon and along a certain lane, road 
and highway there situate; and that in making the said as¬ 
sault as aforesaid, he, the said Vernon S. Story and he, the 
said James O’Connor, so contriving and intending to kill 
him, the said Charles F. Jarvis, as aforesaid, the said au¬ 
tomobile, so by them, the said Vernon S. Story and the said 
James O’Connor, operated and driven as aforesaid, 
against and upon and over him, the said Charles F. Jarvis, 
then and there feloniously, wilfully, purposely and 
of their deliberate and premeditated malice, did force, 
drive and run, and thereby then and there feloniously, wil¬ 
fully, purposely and of their deliberate and premedi- 
2 tated malice, did strike, hit and beat him, the said 
Charles F. Jarvis, with the said automobile so by 
them, the said Vernon S. Story and the said James O’Con¬ 
nor, then and there operated and driven as aforesaid; and 
that he, the said Vernon S. Story and he, the said James 
O’Connor, by such forcing, driving and operating said au¬ 
tomobile against and upon and over him, the said Charles 
F. Jarvis, and by such striking, hitting and beating of him, 
the said Charles F. Jarvis, as aforesaid, did thereby then 
and there feloniously, wilfully, purposely and of their de¬ 
liberate and premeditated malice, give to him, the said 
Charles F. Jarvis, in and upon the skull and neck and head 
of him, the said Charles F. Jarvis, certain mortal wounds 
and fractures, of and from which said mortal wounds and 
fractures he, the said Charles F. Jarvis, on the day afore¬ 
said, in the year aforesaid, and at the District of Columbia 
aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That he, the said Vernon S. Story, and he, the said James 
O’Connor, him, the said Charles F. Jarvis, in the manner 
and by the means aforesaid, feloniously, wilfully, pur- 
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posely and of their deliberate and premeditated malice, did 
kill and murder; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

2 Y 2 That the said Vernon S. Story and the said James 
O’Connor, on, to wit, the said November 16, 1924, 
and at the District of Columbia aforesaid, contriving and 
intending to kill one Charles F. Jarvis, then and there 
being, feloniously, wilfully, purposely and of their delib¬ 
erate and premeditated malice, in and upon him, the said 
Charles F. Jarvis, did make an assault with a certain auto¬ 
mobile which he, the said Vernon S. Story, then and there 
was operating and driving upon and along a certain lane, 
road and highway there situate; and that in making the 
said assault as aforesaid, he, the said Vernon S. Story and 
he, the said James O’Connor, so contriving and intending 
to kill him, the said Charles F. Jarvis, as aforesaid, the 
said automobile, so by him, the said Vernon S. Story, 
operated and driven as aforesaid, against and upon and 
over him, the said Charles F. Jarvis, then and there feloni¬ 
ously, wilfully, purposely and of their deliberate and pre¬ 
meditated malice, did force, drive and run, and thereby then 
and there feloniously, wilfully, purposely and of their de¬ 
liberate and premeditated malice, did strike, hit and beat 
him, the said Charles F. Jarvis, with the said automobile so 
by him, the said Vernon S. Story, then and there operated 
and driven as aforesaid; and that he, the said Vernon S. 
Story and he, the said James O’Connor, by such forcing, 
driving and operating said automobile against and upon 
and over him, the said Charles F. Jarvis, and by such 
striking, hitting and beating of him, the said Charles F. 
Jarvis, as aforesaid, did thereby then and there feloniously, 
wilfully, purposely and of their deliberate and pre- 
3 meditated malice, give to him, the said Charles F. 

Jarvis, in and upon the skull and neck and head of 
him, the said Charles F. Jarvis, certain mortal wounds and 
fractures, of and from which said mortal wounds and frac- 
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tures he, the said Charles F. Jarvis, on the day aforesaid, 
in the year aforesaid, and at the District of Columbia afore¬ 
said, did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That he, the said Vernon S. Story, and he, the said James 
O’Connor, him, the said Charles F. Jarvis, in the manner 
and by the means aforesaid, feloniously, wilfully, purposely 
and of their deliberate and premeditated malice, did kill 
and murder; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Vernon S. Story and the said James O’Con¬ 
nor, on, to wit, the said November 16, 1924, and at the 
District of Columbia aforesaid, contriving and intending to 
kill one Charles F. Jarvis, then and their being, feloniously, 
wilfully, purposely and of their deliberate and premeditated 
malice, in and upon him, the said Charles F. Jarvis, did 
make an assault with a certain automobile which he, the 
said James O’Connor, then and there was operating and 
driving upon and along a certain lane, road and highway 
there situate; and that in making the said assault as afore¬ 
said, he, the said Vernon S. Story, and he, the said James 
O’Connor, so contriving and intending to kill him, 
4 the said Charles F. Jarvis, as aforesaid, the said 
automobile, so by him, the said James O’Connor, op¬ 
erated and driven as aforesaid, against and upon and over 
him, the said Charles F. Jarvis* then and there feloniously, 
wilfully, purposely and of their deliberate and premeditated 
malice, did force, drive and run, and thereby then and 
there feloniously, wilfully, purposely and of their deliberate 
and premeditated malice, did strike, hit and beat him, the 
said Charles F. Jarvis, with the said automobile so by him, 
the said James O’Connor, then and there operated and 
driven as aforesaid; and that he, the said Vernon S. Story, 
and he, the said James O’Connor, by such forcing, driving 
and operating said automobile against and upon and over 
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him, the said Charles F. Jarvis, and by such striking, 
hitting and beating of him, the said Charles F. Jarvis, as 
aforesaid, did thereby then and there feloniously, wilfully, 
purposely and of their deliberate and premeditated malice, 
give to him, the said Charles F. Jarvis, in and upon the 
skull and neck and head of him, the said Charles F. Jarvis, 
certain mortal wounds and fractures, of and from which 
said mortal wounds and fractures he, the said Charles F. 
Jarvis, on the day aforesaid, in the year aforesaid, and 
at the District of Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That he, the said Vernon S. Story, and he, the said 
James O’Connor, him, the said Charles F. Jarvis, in the 
manner and by the means aforesaid, feloniously, ’wilfully, 
purposely and of their deliberate and premeditated malice, 
did kill and murder; against the form of the statute 
5 in such case made and provided, and against the 
peace and government of the said United States. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Vernon S. Story and the said James O’Con¬ 
nor, on, to wit, the said November 16, 1924, and at the Dis¬ 
trict of Columbia aforesaid, by force and violence and by 
sudden and stealthy seizure and snatching, and against 
resistance, and by putting in fear, feloniously did steal, 
take and carry away, from and from off the person and 
from and out of the immediate actual possession of the said 
Charles F. Jarvis, then and there being, a certain watch of 
the value of fifteen dollars, of the chattels and property 
of the said Charles F. Jarvis; and that, in so feloniously 
stealing, taking and carrying away from and from off the 
person of, and from and out of the immediate actual pos¬ 
session of the said Charles F. Jarvis, the said valuable 
chattels and property as aforesaid, he, the said Vernon S. 
Story, and he, the said James O’Connor, did thereby then 
and there perpetrate an offense punishable by imprison¬ 
ment in the penitentiary, that is to say, the offense of rob¬ 
bery. 
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And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That he, the said Vernon S. Story, and he, the said James 
O’Connor, in perpetrating the said offense of robbery as 
aforesaid, with a certain automobile which he, the said 
Vernon S. Story, and he, the said James O’Connor, then 
and there were operating and driving upon and along 
G the certain lane, road and highway there situate, in 
and upon the said Charles F. Jarvis, then and there 
being, feloniously, wilfully and purposely did make an as¬ 
sault; and that he, the said Vernon S. Story, and he, the 
said James O’Connor, in so perpetrating the said offense of 
robbery, the said automobile, so by them, the said Vernon 
S. Story and the said James O’Connor, operated and driven 
as aforesaid, against and upon and over him, the said 
Charles F. Jarvis, then and there feloniously, wilfully, and 
purposely did force, drive and run, and thereby then and 
there feloniously, wilfully and purposely did strike, hit and 
beat him, the said Charles F. Jarvis, with the said auto¬ 
mobile so by them, the said Vernon S. Story and the said 
James O’Connor, then and there operated and driven as 
aforesaid; and that he, the said Vernon S. Story, and he, 
the said James O’Connor, by such forcing, driving and 
operating said automobile against and upon and over him, 
the said Charles F. Jarvis, and by such striking, hitting 
and beating of him, the said Charles F. Jarvis, as afore¬ 
said, did thereby then and there feloniously, wilfully and 
purposely give to him, the said Charles F. Jarvis, in and 
upon the skull and neck and head of him, the said Charles 
F. Jarvis, certain mortal wounds and fractures, of and 
from which said mortal wounds and fractures he, the said 
Charles F. Jarvis, on the day aforesaid, in the year afore¬ 
said, and at the District of Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That he, the said Vernon S. Story, and he, the said James 
O’Connor, him, the said Charles F. Jarvis, in the 

7 manner and by the means last aforesaid, in per¬ 
petrating the said offense of robbery, as aforesaid, 

feloniously, wilfully and purposely did kill and murder; 
against the form of the statute in such case made and pro- 
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vided, and against the peace and government of the said 
United States. 

Fifth Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Vernon S. Story and the said James O’Con¬ 
nor, on, to wit, the said November 16, 1924, and at the Dis¬ 
trict of Columbia aforesaid, by force and violence and by 
sudden and stealthy seizure and snatching, and against re¬ 
sistance, and by putting in fear, feloniously did steal, take 
and carry away, from and from off the person and from and 
out of the immediate actual possession of the said Charles 
F. Jarvis, then and there being, a certain watch of the value 
of fifteen dollars, of the chattels and property of the said 
Charles F. Jarvis; and that, in so feloniously stealing, tak¬ 
ing and carrying away from and from off the person of, and 
from and out of the immediate actual possession of the said 
Charles F. Jarvis, the said valuable chattels and property 
as aforesaid, he, the said Vernon S. Story, and he, the said 
James O’Connor, did thereby then and there perpetrate an 
offense punishable by imprisonment in the penitentiary, that 
is to say, the offense of robbery. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That he, the said Vernon S. Story, and he, the said James 
O’Connor, in perpetrating the said offense of robbery 
8 as aforesaid, with a certain automobile which he, the 
said Vernon S. Story, then and there was operating 
and driving upon and along the certain lane, road and high¬ 
way there situate, in and upon the said Charles F. Jarvis, 
then and there being, feloniously, wilfully and purposely 
did make an assault; and that he, the said Vernon S. Story, 
and he, the said James O’Connor, in so perpetrating the 
said offense of robbery, the said automobile, so by him, the 
said Vernon S. Story, operated and driven as aforesaid, 
against and upon and over him, the said Charles F. Jarvis, 
then and there feloniously, wilfully, and purposely did force, 
drive and run, and thereby then and there feloniously, wil¬ 
fully and purposely did strike, hit and beat him, the said 
Charles F. Jarvis, with the said automobile so by him, the 
said Vernon S. Story, then and there operated and driven 
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as aforesaid; and that he, the said Vernon S. Story, and 
he, the said James O’Connor, by such forcing, driving and 
operating said automobile against and upon and over him, 
the said Charles F. Jarvis, and by such striking, hitting 
and beating of him, the said Charles F. Jarvis, as aforesaid, 
did thereby then and there feloniously, wilfully and pur¬ 
posely give to him, the said Charles F. Jarvis, in and upon 
the skull and neck and head of him, the said Charles F. 
Jarvis, certain mortal wounds and fractures, of and from 
which said mortal wounds and fractures he, the said Charles 
F. Jarvis, on the day aforesaid, in the year aforesaid, and 
at the District of Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

9 That he, the said Vernon S. Story, and he, the said 

James O’Connor, him, the said Charles F. Jarvis, in 
the manner and by the means last aforesaid, in perpetrat¬ 
ing the said offense of robbery, as aforesaid, feloniously, 
wilfully and purposely did kill and murder; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Sixth Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Vernon S. Story and the said James O’Con¬ 
nor, on, to wit, the said November 16, 1924, and at the Dis¬ 
trict of Columbia aforesaid, by force and violence and by 
sudden and stealthy seizure and snatching, and against re¬ 
sistance, and by putting in fear, feloniously did steal, take 
and carry away, from and from off the person and from 
and out of the immediate actual possession of the said 
Charles F. Jarvis, then and there being, a certain watch 
of the value of fifteen dollars, of the chattels and property 
of the said Charles F. Jarvis; and that, in so feloniously 
stealing, taking and carrying away from and from off the 
person of, and from and out of the immediate actual pos¬ 
session of the said Charles F. Jarvis, the said valuable 
chattels and property as aforesaid, he, the said Vernon S. 
Story, and he, the said James O’Connor, did thereby then 
and there perpetrate an offense punishable by imprison- 
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ment in the penitentiary, that is to say, the offense of rob¬ 
bery. 

And the Grand Jurors aforesaid, upon their oaths afore¬ 
said, do further present: 

10 That he, the said Vernon S. Story, and he, the said 
James O’Connor, in perpetrating the said offense of 

robbery as aforesaid, with a certain automobile which he, 
the said James O’Connor, then and there was operating and 
driving upon and along the certain lane, road and highway 
there situate, in and upon the said Charles F. Jarvis, then 
and there being, feloniously, wilfully and purposely did 
make an assault; and that he, the said Vernon S. Story, and 
he, the said James O’Connor, in so perpetrating the said 
offense of robbery, the said automobile, so by him, the said 
James O’Connor, operated and driven as aforesaid, against 
and upon and over him, the said Charles F. Jarvis, then and 
there feloniously, wilfully, and purposely did force, drive 
and run, and thereby then and there feloniously, wilfully 
and purposely did strike, hit and beat him, the said Charles 
F. Jarvis, with the said automobile so by him, the said 
James O’Connor, then and there operated and driven as 
aforesaid; and that he, the said Vernon S. Story, and he, 
the said James O’Connor, by such forcing, driving and 
operating said automobile against and upon and over him, 
the said Charles F. Jarvis, and by such striking, hitting and 
beating of him, the said Charles F. Jarvis, as aforesaid, 
did thereby then and there feloniously, wilfully and pur¬ 
posely give to him, the said Charles F. Jarvis, in and upon 
the skull and neck and head of him, the said Charles F. 
Jarvis, certain mortal wounds and fractures, of and from 
which said mortal wounds and fractures he, the said Charles 
F. Jarvis, on the day aforesaid, in the year aforesaid, and 
at the District of Columbia aforesaid, did die. 

11 And so the Grand Jurors aforesaid, upon their 
oath aforesaid, do say: 

That he, the said Vernon S. Story, and he, the said James 
O’Connor, him, the said Charles F. Jarvis, in the manner 
and by the means last aforesaid, in perpetrating the said 
offense of robbery as aforesaid, feloniously, wilfully and 
purposely did kill and murder; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 
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Seventh Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Vernon S. Story and the said James 
O’Connor, on, to wit, the said November 16, 1924, and at 
the District of Columbia aforesaid, with a certain auto¬ 
mobile, which he, the said Vernon S. Story, and he, the said 
James O’Connor, then and there were operating and driv¬ 
ing upon and along a certain lane, road and highway there 
situate, against and upon the said Charles F. Jarvis, then 
and there being, feloniously, violently, wantonly, recklessly 
and negligently, did make an assault; and that he, the said 
Vernon S. Story, and he, the said James O’Connor, the said 
automobile, so by them, the said Vernon S. Story and the 
said James O’Connor, then and there operated and driven 
as aforesaid, against and upon him, the said Charles F. 
Jarvis, then and there feloniously, violently, wantonly, 
recklessly and negligently did force, drive and run, and 
thereby then and there feloniously, violently, wantonly, 
recklessly and negligently did strike, hit and beat him, the 
said Charles F. Jarvis, with the said automobile so 
12 by them, the said Vernon S. Story and the said James 
O’Connor, then and there operated and driven as 
aforesaid; and that he, the said Vernon S. Story and he, 
the said James O’Connor, by such forcing, driving and 
operating said automobile against and upon and over him, 
the said Charles F. Jarvis, and by such striking, hitting and 
beating of him, the said Charles F. Jarvis, as aforesaid, 
did thereby then and there feloniously, violently, wantonly, 
recklessly and negligently, give to him, the said Charles F. 
Jarvis, in and upon the skull and neck and head of him, 
the said Charles F. Jarvis, certain mortal wounds and 
fractures, of and from which said mortal wounds and frac¬ 
tures he, the said Charles F. Jarvis, on the day aforesaid, 
in the year aforesaid, and at the District of Columbia afore¬ 
said, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he, the said Vernon S. Story, and he, the said James 
' O’Connor, him, the said Charles F. Jarvis, in the manner 
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and by the means aforesaid, feloniously, violently, wantonly, 
recklessly and negligently did kill and slay; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United 
States. 

Eighth Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Vernon S. Storv and the said James 
O’Connor, on, to wit, the said November 16, 1924, and at 
the District of Columbia aforesaid, with a certain 
13 automobile, which he, the said Vernon S. Story, then 
and there was operating and driving upon and along 
a certain lane, road and highway there situate, against and 
upon the said Charles F. Jarvis, then and there being, 
feloniously, violently, wantonly, recklessly and negligently, 
did make an assault; and that he, the said Vernon S. Story, 
and he, the said James O’Connor, the said automobile, so by 
him, the said Vernon S. Story, then and there operated and 
driven as aforesaid, against and upon him, the said Charles 
F. Jarvis, then and there feloniously, violently, wantonly, 
recklessly and negligently did force, drive and run, and 
thereby then and there feloniously, violently, wantonly, 
recklessly and negligently did strike, hit and beat him, the 
said Charles F. Jarvis, with the said automobile so by him, 
the said Vernon S. Story, then and there operated and 
driven as aforesaid; and that he, the said Vernon S. Story, 
and he, the said James O’Connor, by such forcing, driving, 
and operating said automoble against and upon and over 
him, the said Charles F. Jarvis, and by such striking, hit¬ 
ting and beating of him, the said Charles F. Jarvis, as 
aforesaid, did thereby then and there feloniously, violently, 
wantonly, recklessly and negligently give to him, the said 
Charles F. Jarvis, in and upon the skull and neck and head 
of him, the said Charles F. Jarvis, certain mortal wounds 
and fractures, of and from which said mortal wounds and 
fractures he, the said Charles F. Jarvis, on the day afore¬ 
said, in the year aforesaid, and at the District of Columbia 
aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid do say: * 
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- 14 That he, the said Vernon S. Story, and he, the said 
James O’Connor, him, the said Charles F. Jarvis, in 
the manner and by the means aforesaid, feloniously, vio¬ 
lently, wantonly, recklessly and negligently did kill and 
slay; against the form of the statute in such case made and 
provided, and against the peace and government of the said 
United States. 

Ninth Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

• 

That the said Verno n S. S tory and the said James 
'■^Connor , on, to wit, the said November lb. 1924. and at 
the District of Columbia aforesaid, with a certain auto¬ 
mobile, which he, the said James O’Connor, then and there 
was operating and driving upon and along a certain lane, 
road and highway there situate, against and upon the said 
Charles F. Jarvis, then and there being, feloni paaly^-wicu 
lently, wantonly recldessly arid negligently, did---make- air 
__ assault;'and that lie, the said Vernon S. Story, and he, the 
said James O’Connnor, the said automobile, so by him, the 
said James O’Connor, then and there operated and driven 
as aforesaid against and upon him, the said Charles F. 
Jarvis, then and there feloniously, violently, wantonly ^ reck - 
lessly andnegligently did f prce t drive and run, nnd4,herehy_ 
then and them feloniously, .violently* w antonly, reckles sly ~ 
and negligently did strike, hit and beat him, the said Charles 
F. Jarvis, with the said automobile so by him, the said 
James O’Connor, then and there operated and driven as 
aforesaid, and that he, the said Vernon S. Story, and he, 
the said James O’Connor, by forcing, driving, and 
15 operating said automobile against and upon and 
over him, the said Charles F. Jarvis, and by such 
striking, hitting and beating of him, the said Charles F. 
Jarvis, as aforesaid, did thereby then and ther e feloniously , 
violently, wantonly, recklessly and neglige ntly give to hi m, 
'the unarles F Jarvis in and upon the skull and neclT 
and head of him, the said Charles F. Jarvis, certain mortal 
wounds and fractures, of and from which said mortal 
wounds and fractures he, the said Charles F. Jarvis, on the 
say aforesaid, in the year aforesaid, and at the District of 
Columbia, aforesaid, did die. 
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And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he, the said Vernon S. Story, and he, the said James 
O’Connor, him, the said Charles F. Jarvis, in the manner 
and by the means aforesaid, feloniously, violently wantonly, 
recklessly and negligently did kill and slay; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United 
States. 

PEYTON GORDON, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal. 42722. United States vs. Ver¬ 
non S. Story, James O’Connor. Murder, first degree. Wit¬ 
nesses: Dr. H. E. Martin, George A. Padgett, Ernest 
Maier, Paul Pullman, Lewis M. Wilson, M. P. Benjamin, C. 
Kuehling, M. P., Eugene H. Thayer. A True bill. George 
O. Vass, Foreman. 

16 Supreme Court of the District of Columbia. 

Saturday, January 10th, A. D. 1925. 

The Court resumes its session pursuant to adjournment, 
.Mr. Chief Justice McCoy presiding. 

#•*#**# 

Come as well the Attorney of the United States as the . 
defendants in proper person, each in custody of the Super¬ 
intendent of the Washington Asylum and Jail, and by their 
attorneys Messrs. J. A. 0 ’Shea and D. Reardon; whereupon 
the defendants being arraigned upon the indictment, plead 
each not guilty thereto and for trial put themselves upon 
the country and the Attorney of the United States doth 
the like; whereupon the defendants, by consent of the United 
States Attorney, are each granted leave within ten (10) 
days to withdraw their said pleas and demur to or move 
to quash the said indictment. 
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Demurrer. 

Filed January 28, 1925. 

******* 

Now comes the defendant, Vernon Storey, by his attor¬ 
neys James A. O’Shea and John I. Sacks, and demurs to 
the indictment and says the same is bad in form and sub¬ 
stance. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Defendant. 

Note.— Among the matters of law intended to be 
17 argued in support of the foregoing demurrer are: 

1. That the indictment fails to charge with suffi¬ 
cient certainty, completeness, precision and definiteness in 
law, a crime. 

2. That the indictment is too vague, indefinite, incom¬ 
plete and uncertain to charge in law, a crime. 

3. That the indictment is fatally defective in other par¬ 
ticulars. 

4. That it fails to set forth the specific acts relied upon as 
constituting the crime. 

5. That the deadly instrument is not defined with suffi- ’ 
cient definiteness. 

6. The indictment fails to set out facts charging the crime 
of Murder in the First Degree. 

7. That the allegations of the indictment are so indefinite 

and uncertain as not to put the defendant on notice of the 
crime with which he is charged. ^ 

8. That the indictment is defective for failure to allege 
with more particularity the manner of causing the death of 
the deceased. 

9. For these and other reasons. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Defendant . 
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18 Supreme Court of the District of Columbia. 

Saturday, February 21st, A. D. 1925. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy presiding. 

*«#***• 

Come as well the Attorney of the United States as the 
defendants in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by their attor¬ 
ney J. A. O’Shea, Esquire; whereupon the defendants’ de¬ 
murrer to the indictment is by the court overruled. 

Motion for a Severance. 

Filed May 2, 1925. 

******* 

Now comes the defendant, Vernon S. Story, by his at¬ 
torneys, James A. O’Shea and John I. Sacks, and moves the 
Court to grant a severance in the above entitled criminal 
cause for the following among other reasons: 

1. His rights will be prejudiced by going to trial with one 
James O’Connor, jointly indicted with him. 

2. Evidence competent against the said James O’Connor 
will not be competent against him. 

3. That the defense of this defendant and the defendant, 
James O’Connor, are so inconsistent and dissimilar that the 
two defendants cannot be tried together without serious in¬ 
jury to the rights of this defendant. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Defendant. 

19 Peyton Gordon, Esq., 

U. S. District Attorney, 

Court House, 

Washington, D. C.: 

Please take notice that we will call the above motion to 
the attention of the Court holding a term for Criminal Busi¬ 
ness in the Supreme Court of the District of Columbia on 
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Friday, the — day of-, A. D. 1925, at ten (10) o’clock 

A. M., or as soon thereafter as counsel may be heard. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Defendant . 

Supreme Court of the District of Columbia. 

Tuesday, May 12th, A. D. 1925. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy presiding. 

***##*# 

Come as well the Attorney of the United States as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by his attor¬ 
neys Messrs. O’Shea and Sacks; whereupon the defendant’s 
motion for severance is by the Court denied. 

20 Supreme Court of the District of Columbia. 

Thursday, November 5", A. D. 1925. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Stafford, presiding. 

**••••• 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited yesterday; and there¬ 
upon after hearing the argument of counsel, and the charge 
of the Court, the said jury retire to consider of their verdict, 
and returning into Court and being asked if they have 
agreed upon a verdict, upon their oath say that each de¬ 
fendant is guilty as to the Ninth Count of the Indictment 
(Manslaughter), and not guilty as to the remaining counts; 
whereupon the defendants are remanded to the Washington 
Asylum and Jail. 
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Motion in Arrest of Judgment. 

Filed November 10, 1925. 

******* 

Now comes the defendant Vernon Story, by liis attorneys, 
and moves the Court to arrest judgment on the ninth count 
in the above entitled cause on the following among other 
grounds: 

1. Because the indictment and count does not allege an 
offense was committed. 

2. Because the indictment and count is defective and in¬ 
sufficient in that the alleged offense, attempted to be set 
forth, was not set out with sufficient certainty, precision, 
definiteness and accuracy to apprise the defendant of the 

offense that he must be prepared to meet at the trial 
21 table. 

3. Because said indictment is too vague, uncertain 
and indefinite in law to charge a crime. 

4. Because said indictment was fatally defective to charge 
in law a crime. 

5. Because there were many variances between the allega¬ 
tions in the indictment and the proof at the trial table. 

6. Because the pleader should have set out the precise 
way and particulars in which the alleged offense was com¬ 
mitted. 

7. Because there was much left for intendment and in¬ 
ference. 

8. Because there was no proof to support the Ninth Count 
charging manslaughter as far as the defendant Story was 
concerned. 

9. Because there was no evidence offered to show wherein 
the defendant Story aided or abetted the defendant O’Con¬ 
nor in the operation of the automobile. 

10. Because the defendant Story was acquitted by the 
jury of the charge of operating the said automobile. 


2—4457a 
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11. Because there was no proof that the defendant Story 
was culpably negligent, and there can be no aiding and abet¬ 
ting an involuntary manslaughter. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

JOHN H. BURNETT, 
Attorneys for Defendant Story. 

22 James J. O’Leary, Esq., 

Assistant U. S. Attorney: 

Please take notice that the foregoing motion will be 
called to the attention of Mr. Justice Stafford, sitting in 
Criminal Court Number Two, on the 14 day of November, 
A. D., 1925, at ten (10) o’clock A. M., or as soon thereafter 
as counsel may be heard. 

O’SHEA, SACKS & BURNETT, 

Attorneys for Defendant Story. 

Supreme Court of the District of Columbia. 

Saturday, November 28", A. D. 1925. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Stafford, presiding. 

******* 

Come as well the Attorney of the United States, as the 
defendants in proper person, each in custody of the Super¬ 
intendent of the Washington Asylum and Jail, the defend¬ 
ant Story by his attorney J. A. O’Shea, Esquire and the 
defendant O’Connor by his attorneys Messrs. D. L. Riordan 
and Joseph D. Kelly; and thereupon the defendant Story’s 
motion in arrest of judgment coming on to be heard, after 
argument by the counsel, is by the Court overruled, to 
which action of the Court the defendant by his attorney 
prays an exception which is noted; and thereupon it is de¬ 
manded of each defendant what further he has to say why 
the sentence of the law should not be pronounced against 
him and each says nothing except as he has already said; 
whereupon it is considered by the Court that for his said 
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offense, the said defendant James O’Connor be taken 

23 by the Superintendent aforesaid, to the Asylum and 
Jail aforesaid, whence he came, thence to the Peni¬ 
tentiary, as designated by the Attorney General of the 
United States, there to be imprisoned for the period of Five 
(5) Years, to take effect from and including this date; and 
thereupon it is considered by the Court that for his said 
offense, the said defendant Vernon S. Story be taken by the 
Superintendent aforesaid, to the Asylum and Jail aforesaid, 
whence he came, thence to the Penitentiary, as designated 
by the Attorney General of the United States, there to be 
imprisoned for the period of Five (5) Years, to take effect 
from and including date of arrival of said defendant at said 
Penitentiary; and thereupon the defendant by his attorney 
notes an appeal to the Court of Appeals of the District of 
Columbia, from the judgment of the Court in this case; 
whereupon the Court fixes the amount of Bond for costs on 
appeal at One hundred Dollars, or Fifty Dollars in cash. 

Memorandum . 

December 22, 1925.—Cost Bond on appeal $100 filed. 

Designation of Record . 

Filed December 28, 1925. 

******* 

The clerk will please make up the record for the Court of 
Appeals to consist of the following: 

1. The indictment. 

2. The plea. 

3. The demurrer. 

24 4. Order overruling demurrer and exception 
thereto. 

5. Motion for severance. 

6. Order overruling motion for severance and exception 
thereto. 

7. Verdict of the jury. 

8. Motion in arrest of judgment on the ninth count. 

9. Order overruling motion in arrest of judgment on the 
ninth count and exception thereto. 
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10. Appeal noted. 

11. Cost bond. 

12. Order making Bill of Exceptions part of record. 

13. Bill of Exceptions. 

14. Assignment of errors. 

15. This designation. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
Attorneys for Defendant Vernon Story. 

Assignment of Errors. 

Filed December 31, 1925. 

******* 

Now comes the defendant Vernon S. Story, by his attor¬ 
neys, James A. O’Shea, John I. Sacks and John H. Bur¬ 
nett, and assigns for review to the Court of Appeals for the 
District of Columbia the following as errors committed by 
of the trial court: 

1. The overruling of the demurrer. 

2. The overruling of a motion for a severance. 

3. The refusal to strike out the testimony of Miss 
25 O’Dea about the dress suit cases, and her entire testi¬ 
mony as far as Story was concerned, there being 
nothing to connect him with it. 

4. In permitting the inquiry about Exhibits One, Two, 
Three, Four and Five because: 

(a) of the manner in which the exhibits were obtained. 

( b ) of the manner in which the automobile was used. 

(c) of the manner in which the confessions of the defend¬ 
ants were obtained. 

5. In permitting Paul Pullman’s testimony that Exhibit 
Two was a correct representation of the end of the lane on 
the northern part. 

6. In admitting in evidence Government Exhibits Two 
and Three. 

7. In failing to follow Section 1033 of the Revised Stat¬ 
utes of the United States, as far as the name of John E. 
Preston Jr. was concerned, and in permitting the said 
Preston Jr. to state what Government Exhibit Two was. 


VERNON S. STORY VS. UNITED STATES OF AMERICA. 21 

8. In admitting in evidence, after a renewal of its offer, 
Government Exhibits Two and Three. 

9. In admitting McCarthy’s testimony that he searched 
O’Connor outside of Story’s presence, and in admitting con¬ 
versations between O’Connor and the witness McCarthy 
out of the presence and hearing of Story. 

10. In admitting McCarthy’s testimony as to the efforts 
he made to locate the watch after he put it back in O’Con¬ 
nor’s pocket. 

11. In admitting in evidence any statements or actions 
made by O’Connor outside the hearing and presence of 

Story, and in admitting anything that was found or 
26 done by O’Connor outside of Story’s presence and 
hearing. 

12. In admitting the statement obtained from Story and 
in allowing the Government to introduce Government Ex¬ 
hibit Six, the same being the statement of 0 ’Connor, which 
was allowed over the objection and exception of the de¬ 
fendant Story because the statement was not voluntarily 
obtained, and there was no proof of the corpus delicti. 

13. In admitting Wilson’s testimony that when Govern¬ 
ment’s Exhibit Six was read to Story he made certain 
statements. 

14. In admitting in evidence Government Exhibit Seven 
because of the manner in which it was obtained. 

15. In admitting Wilson’s testimony as to what he and 
other officers did to locate the watch, and permitting the 
same to go into evidence against Story, such testimony 
having no probative value and occurring out of the hearing 
and presence of the defendant Story. 

16. In refusing to direct a verdict of not guilty 

(a) On the first three counts. 

( b) On the first six counts. 

17. In refusing to require an election as far as Story was 
concerned by the Government on the first three counts of 
the indictment. 

18. In refusing to require the Government as far as 
Story was concerned, individually and severally to elect 
on any count of the indictment. 

19. In refusing to require the Government to elect as to 
the second and third sets of counts contained in the indict¬ 
ment. 
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20. In failing to require the Government to elect 

27 on each of the three sets of counts contained in the 
indictment. 

21. In permitting an inquiry by the Government of the 
defendant Story as to alleged convictions of the National 
Prohibition Act. 

22. In refusing to grant defendant Story’s prayer No. 
One. 

23. In refusing to grant defendant Story’s prayer No. 
Two. 

24. In refusing to grant defendant Story’s prayer No. 
Three. 

25. In refusing to grant defendant Story’s prayer No. 
Four. 

26. In refusing to grant defendant Story’s prayer No. 
Five. 

27. In refusing to grant defendant Story’s prayer No. 
Six. 

28. In refusing to grant defendant Story’s prayer No. 
Seven. 

29. In refusing to grant defendant Story’s prayer No. 
Eight. 

30. In refusing to grant defendant Story’s prayer No. 
Nine. 

31. In refusing to grant defendant Story’s prayer No. 
Ten. 

32. In refusing to grant defendant Story’s prayer No. 
Sixteen. 

33. In refusing to grant defendant Story’s prayer No. 
Seventeen. 

34. In refusing to grant defendant Story’s prayer 

28 No. twenty-six. 

35. In refusing to grant defendant Story’s prayer 
No. thirty-seven. 

36. In overruling the motion in arrest of judgment on 
the ninth count of the indictment. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

JOHN H. BURNETT, 
Attorneys for Defendant Vernon S. Story. 


VERNON S. STORY VS. UNITED STATES OF AMERICA. 


23 


Supreme Court of the District of Columbia. 

Monday, February 15", A. D. 1926. 

The Court resumes its session, pursuant to adjournment, 
Mr. Justice Stafford, presiding. 

******* 


Now comes here the defendant by his attorneys Messrs. 
J. A. O’Shea and J. H. Burnett, and prays the Court to 
sign, and make a part of the record his bill of Exceptions 
taken during the trial of the case and filed with the Court 
on the 22nd day of December, A. D. 1925, which is ac¬ 
cordingly done. 

29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 28, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in Criminal Cause No. 42722, wherein United 
States of America is Plaintiff and Vernon S. Story and 
James O’Connor are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony.whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of March, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk . 


v 
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In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

30 No. 42722. 

United States of America 


vs. 

Vernon S. Story et al., Defendants. 

Defendant Story’s Bill of Exceptions. 

This cause coming on for trial before the Honorable 
Wendell P. Stafford, on November 2d, 3d, 4th and 5th, 1925, 
inclusive, the United States being represented by Messrs. 
James J. O’Leary, George D. Horning and John Fihelly, 
the defendant Vernon S. Story by Messrs. James A. O’Shea, 
John I. Sacks and John H. Burnett, and defendant O’Con¬ 
nor by Messrs. David Riordan and Joseph Kelly, the fol¬ 
lowing proceedings were had. 

Prior to the jury being impaneled counsel for the de¬ 
fendant Story stated that he desired to make an oral mo¬ 
tion for a severance, and the Court asked him if he had it 
ready, and thereupon counsel for the defendant Story stated 
that he wished the Court to consider the motion filed for a 
severance in the previous trial as filed in this trial; that 
the Court refused to permit this to be done; that the Court 
said that on the eve of a trial of this sort this could not be 
done. 

That then and thereupon the jury was impaneled and 
after the opening statement was made by the Assistant 
District Attorney the following proceedings were had. 

That then and thereupon the Government to maintain the 
issues on its part joined called one Joseph A. Dowling, who 
testified substantially as follows: That he was at the 
31 morgue on November 16th, 1924, and identified the 
body of Charles Jarvis. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one William M. 
Estes, who testified substantially as follows: That he was 
present at the morgue on November 16th, 1924, when a body 
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was identified to him by Joseph A. Dowling, and that an 
autopsy was performed on that body by Dr. Herbert E. 
Martyn. 


That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Herbert E. 
Martyn, who testified substantially as follows: That he per¬ 
formed an autopsy on the body of a man who was identified 
to him as Charles A. Jarvis; that the cause of death was 
fracture of the skull, hemorrhage and shock; that he can’t 
say positively whether there was any evidence of intoxicat¬ 
ing liquor on the decedent. 


That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Dr. Ethan 
B. Cudney, who testified substantially as follows: That in 
November, 1924, he was connected with the Casualty Hos¬ 
pital of the District of Columbia; that on Sunday morning, 
November 16th, 1924, he saw the two defendants at the 
Casualty Hospital around nine o’clock; that the man was 
brought in there and placed on a stretcher and that he 
examined the man on the stretcher and found him to be 
dead; that he made an examination which disclosed an 
injury to the head which superficially showed a fracture of 
the Tfpper~ and lowexjnw; thur g^waa bleeding from 
r "the nosiTand mouffq a crushing injury to the right chest and 
a compound fracture of the right ankle ; that he was dead 
when the witness made the examination and from the 
32 condition of the body that he would estimate that the 
person had been dead about an hour; that witness 
was present when the body was searched by one of the 
police officers, but he doesn’t know which one, revealing a 
package of cigarettes, some matches, and one or two or 
three raffle tickets and that there was n either a watch nor 
any money fou nd ;^Tbat die cQuld not teTrTVom hie examina- 
tion of^ffieTdecedent’s body whether or not there was any 
signs of his having imbibed in intoxicating liquors. 



No cross-examination. 


That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Max J. 
Marinelli, who testified substantially as follows: That he is 
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a ster-otyper on the Washington Herald and in his lifetime 
knew Charles F. Jarvis; that on Saturday night November 
15th, 1924 and on Sunday night November 16th, 1924, he 
was in the company of Charles F. Jarvis with Mr. Sheer 
and Thayer; that witness lived in Maryland at Seat Pleas¬ 
ant; that he went home at half past four; that he knew Mr. 
Jarvis had a gold watch, but he did not see it on that morn¬ 
ing; that the last time he saw Mr. Jarvis was at half past 
four in the morning; that it was an open faced gold watch; 
that witness never got a very close look at it; that he had 
seen the deceased pull it out and tell the time very often. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Ruben 
Sheer, who testified substantially as follows; That he knew 
Charles F. Jarvis when he was living and was with him on 
Saturday night, November 15th and Sunday morning on No¬ 
vember 16th with Mr. Thayer and Mr. Marinelli; that the 
last time he saw Mr. Jarvis was at 13th and Spring 
33 Road, Northwest, when witness left the automobile 
about seven o’clock in the morning to go to his home; 
that he doesn’t know whether the deceased had a watch or 
anv money with him at that time. 

Cross-examination by Mr. O’Shea; 

That Mr. Thayer was with Mr. Jarvis when Mr. Sheer 
left him. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Eugene H. 
Thayer, who testified substantially as follows: That he was 
in an automobile with Charles F. Jarvis on November 15th, 
1924, that Mr. Sheer and Mr. Marinelli were with him; that 
they all went to Mr. Marinelli’s house at Seat Pleasant and 
then to Mr. Sheer’s house, after which the witness and Mr. 
Jarvis were in the automobile and went to 1408 Girard 
Street to Mr. Jarvis’ house; that Mr. Jarvis left the auto¬ 
mobile at that place; that it was about ten minutes past 
seven when they got to Jarvis’ house; that Mr. Jarvis re¬ 
mained in the house about five minutes and then joined the 
witness in the automobile and went from there — North 
Capitol and G Streets Northeast, at which time the witness 
last saw Mr. Jarvis, namely about 25 minutes to eight. 
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In response to the question as to whether or not of his 
personal knowledge Mr. Jarvis had a watch with him on 
the morning when he last saw him at the point indicated the 
witness stated he didn’t exactly see it. That on former 
occasions he had seen Mr. Jarvis with a round open faced 
gold watch in his top vest pocket on his left side; that on 
the morning in question Mr. Jarvis looked at his watch and 
said it was twenty-five minutes to eight and he had to catch 
the ten-twenty train to Seabrook; that he then left the 
machine and walked north; that when witness last 
34 saw him he was at the corner of North Capitol and G 
below the corner of G Street, at which time he was 
standing uninjured; that he was sober and in possession of 
his mind; that -he only money witness knew him to have was 
$2.00 witness lent him on this same Sunday Morning. 

Cross-examination by Mr. O’Shea: 

That there was nobody present at the time Jarvis left 
witness; that coming down from his house to Union Station 
Jarvis asked him to stop at North Capitol and G he wanted 
to get a y 2 pint of liquor to take out to his sick mother; that 
when witness left him he went north towards Jackson Alley 
located between North Capitol and 0 Streets Northeast and 
G and H, and which runs parallel to H Street, N. E.; that 
witness loaned Jarvis two dollars in the lunchroom at 10th 
and D Street; that he was employed on the Washington 
Herald; with Mr. Marinelli and Mr. Sheer they left the 
Washington Herald office some time after they had gotten 
their work through with the Sunday Morning paper; that 
Jarvis borrowed $2.00 from witness about half past six; 
that after the deceased left the witness, he, the deceased, 
went north into Jackson Alley from the Southeast corner 
of North Capitol and G Streets, at which time witness 
wasn’t close enough to see whether the deceased had a 
watch or not that he had something in his hand and he said 
tw^enty-five minutes to eight. 

That then and thereupon in response to questions by the 
Court the witness stated that it was about half past six that 
he loaned the deceased $2.00 in the lunchroom; that it was 
an hour and five minutes before the witness left the deceased 
if the witness was right about the time; that the money 
was in the denomination of two $1.00 bills, that he didn’t 
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see him spend any of it; that he didn’t break the two dollar 
bills. 


Further cross-examination by Mr. O’Shea: 

That witness had previously obtained $5.00 from 

35 Mr. Marinelli out of which he loaned Mr. Jarvis 
$2.00; that it was a $5.00 bill which he borrowed from 

Mr. Marinelli; and that is Mr. Max Marinelli who works in 
the Herald; that witness broke the $5.00 bill to let Charlie 
the deceased have the $2.00; that he was continuously in 
Jarvis’ presence from that time up to the time he left him 
at North Capitol and G Streets; that at the time he bor¬ 
rowed the money from the witness he said he didn’t have 
car-fare to Seabrook; that he didn’t state what the fare 
and the liquor would cost him. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Windle 
Francis Jarvis, who testified substantially as follows: That 
Charles F. Jarvis was his father and on Sunday, November 
16th, 1924, at quarter of seven he saw his father, who took 
out his watch and said it was a quarter to seven. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Mary 
Margaret O’Dea, who testified substantially as follows: That 
she recalls on Sunday morning, November 16th, 1924, when 
she went to St. Aloysius to Mass; that she knows the de¬ 
fendant O’Connor by sight; that she never saw the boy 
sitting next to him until the last trial; that on this Sunday 
Morning she saw O’Connor at the corner of 1st and H 
Streets, N. E.; that she saw an automobile there parked 
right near the call box, and O’Connor was right on the pave¬ 
ment near there; that there was a fellow in the automobile; 
that O ’Connor was picking u£ two suit-cases right off the 
pave ment an d what attracted her attention was_JEpTnan 
hollered to leF the suit-cases "down and then witness didn’t 
pay any more attention to itythal the man Was'injuarter 
of a block away coming out of a store and he hollered at 
him; she could not tell whether the man was white 

36 or colored; that it was about a quarter to nine; that 
then and thereupon counsel for the defendant Story 

stated that he wanted to reserve the right to strike out this 
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line of testimony if it is not connected up; that then and 
thereupon the Court stated that counsel could make the 
motion now, which counsel did upon the ground that it is 
not connected with this particular case nor with these de¬ 
fendants and that it has no probative value, which motion 
was overruled and exception noted. That then and there¬ 
upon counsel for the defendant Story moved so far as Story 
was concerned to strike out the testimony there being noth¬ 
ing — show to connect him which motion was overruled 
and exception noted. 


That then and thereupon the Government, to further 
maintain the issues on its part joined, called one John F. 
McGoldrick, who testified substantially as follows: That 
he knows by sight the defendants O’Connor and Story and 
on Sunday morning, November 16th, 1924, he was on H 
Street, N. E., in the neighborhood of 5th between 9:10 and 
9:20 and saw an automobile pull up to the cu rb, Story was 
at the wheel and O’Connor was in the back of the car an 
StoTy- al lh al finuThad aHioHIFTn Tils left hand his ri 
Tfand_was in a sling""at the time; thatTSTsaw a form of a 

Jack of the car: that O’Connor was sit- 


aying-nmie oacK oi 
"ting on the left hand side of the car; that the car moved 
"East on H Street. 


Cross-examination by Mr. O’Shea: 


That he noticed Story pass a bottle back of the car; that 
he could not tell whether the party in the back of the car 
was a man or woman, there were curtains on the car but 
not all the way down the side. 


That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Harry 
K. Burlingame, who testified substantially as fol- 
37 lows: That he does photo work for the Police De¬ 
partment and made certain pictures on November 
18th, 1924, which were marked for identification 1-2-3-4 and 
5; that during the course of the identification counsel for 
the defendant Story stated that he objected at the outset 
to any questions being asked about the exhibits, first, be¬ 
cause of the manner in which they were obtained and 
whether an automobile is an instrument of crime and sec- 
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ond, whether the confession of these men were voluntary 
or not and in the course of the confession reference was 
made to the automobile. That then and thereupon the 
Court stated that he understood they were not all offered 
yet, they were only being identified and testified about and 
such objection was overruled and an exception noted. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Ernest 
Maier, who testified substantially as follows: That on Sun- 
« day morning, November 16th, 1924, he had occasion to be 
in Kanes Lane Northeast, at the front yard of Mr. Pad¬ 
gett; that Padgett’s is about two hundred yards from Pres- 
1j ton’s; that between eight and nine o’clock he saw an auto¬ 
mobile; that witness had his friend Paul Pullman with 
him; that about two hundred yards from Mr. Padgett’s 
house witness saw the form of a body there and turned 
around and went down to get his machine and got Officers 
Wilson and McCarthy at 15th and H Streets, and came 
back up and passed the body and the machine was not there 
any more; that it had gone up the Lane as far as Mr. Pres¬ 
ton’s place and that is where we found the machine turned 
around; t hat he saw the two mepone <?f whom 
had his arrn^m a jling the m an uiiderjhe wheel, and the 
ofEer'man sitting beside him on the front seaJU-ihat 
38 before~'liIPTmitup with the policemen and found 
the automobile he came within a hundred feet or so 
of the body; that the defendants O’Connor and Story were 
both walking towards the body; that they were between 
the machine and where the body was laying; that the body 
was probably twenty-five feet from the machine on the 
right hand side coming up the lane; that the car was headed 
away from the body; that he did not observe anything that 
happened as the defendants were walking towards the 
body; that they left and went for the machine and witness 
went down and got to his machine and got the officers; that 
he did not see them come in the machine; that he saw them 
walk in the direction of the machine; that witness figures 
it was about eight or ten minutes when he came back with 
the police officers; that he did not hear either the defendant 
O’Connor or Story say anything to the man whose body he 
saw laying down the road; that he did not hear a talk be- 
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tween Officer Wilson and the defendant Story in Preston’s 
yard; that when Officer Wilson arrested the men he 
searched them and got a bottle out of Story’s pocket and a 
bottle from the front seat of the automobile; that he was 
present when the body of the deceased was searched at the 
Hospital, and there was no watch or money found on the 
body. 


Cross-examination by Mr. 0 ’Shea: 


That Kanes Lane is rather narrow; that the width of 


ivanes .Lane at the point where he saw the automobile as he 
looked up from Mr. Padgett’s was about the width of a 
machine and is rather narrow and there would not be room 
for two machine s to pass and if a man was walking along 
the roacTahead of the machine the machine would have to 
turn out'of his way or else*it would strike the man; that 
“there was a ditch on the side of the road; that when wit¬ 
ness came up with the officers it became necessary for the 
machine to go out over the side of road down into a 
39 gully to get by the body; that he had to go about half 
way off the road; that the condition of the road at 
that time was a little damp; that witness approximates 
where he stood in Mr. Padgett’s yard was about 150 feet 
from where the body was, and that the distance between 
the machine and the body was about 100 feet; that where 
witness passed by in the machine with the officers the head 
of the body was towards the center of the road, not in the 
center but out towards the center and the feet were back in 
the bushes a little bit on the right hand side going up; that 
in response to a question as to what part of the body was 
on the rut the witness stated he thought the body was 
middleways across the right hand track of where the ma¬ 
chines travelled; that a little bit than half of the body pro¬ 
jected into the bushes; that Mr. Pullman was with him at 
the time; that when they got into Mr. Presto n’s plac§tJi& 
-noticed th e machine’ill Which lhese^Two~Jefendahts wexe^ 
it was headed back in'the direction of KimesTLane: that 


IIW (WI It I 


one ne coma no 

V-/ * 

tell; that after witness got to the Hospital and the two de¬ 
fendants were jffiere he noticed that they were both under 
_the influence of liquor; that he did not think they Rad any- 
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thing to drink from the time they left the Lane until they 
got to the Hospital; that he did not see them get anything 
to drink; that he did not notice their condition particularly 
at Mr. Preston’s because he was partly excited. 

Cross-examination by Mr. Kiordan: 

That witness would say now as to O’Connor’s condition 
at the Casualty Hospital when he saw him and noticed his 
condition for the first time that he was drunk; that the 
witness is familiar with Kanes Lane which runs north and 
south; that witness did not see the automobile come up the 
lane that morning; that he did not see the automobile 
40 until it got on beyond Mr. Padgett’s house where the 
witness was; that in front of Mr. Padgett’s house 
the width of the Lane would be ten or twenty feet; that Mr. 
Padgett’s house is the first that sets on the road and after 
you get beyond Mr. Padgett’s house and before you get to 
Mr. Preston’s house there are two more houses in Kanes 
Lane, one is known as the Door house and the next Mr. 
Morgan’s and the next you get to is Mr. Preston’s; that 
after you get up to Dorr’s house the Lane is narrower than 
it is in fron- of Preston’s house; that when he first saw the 
automobile it was up beyond Dorr’s house about 200 feet; 
that he saw the form of the body lying between him and the 
automobile; the automobile had gone past the body; that 
the defendants came right close to the body before they 
turned around that he could see them distinctly; that he 
doesn’t remember testifying at the previous trial that de¬ 
fendants got within five or ten feet from the body before 
they turned around; that witness has been up to the end of 
Kanes Lane as far as where the road turns up to Mr. Pres¬ 
ton’s place; that witness could not tell whether it was the 
end of the Lane or just a private road up to Mr. Preston’s 
place. 

Cross-examination by Mr. 0 ’Shea: 

That as you turn into Mr. Preston’s you do so from the 
left at Kanes Lane and to the right you can take a road 
over into an open field. 

That then and thereupon the witness Eugene H. Thayer 
was recalled for further cross-examination; that when Mr. 
Jarvis left him he did not have a dress suit case with h\rr\ 
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and did not at any time that morning when he was within 
the witness’ presence have any dress suit case with him. 

41 That then and thereupon the Government, to 
further maintain the issues on its part joined, called 
one Paul Pullman, who testified substantially as follows: 
That he was in Kanes Lane on November 16th, 1924, in 
company with Mr. Maier; when they got out to the Lane 
they walked up the Lane about thirty or forty feet; that he 
looked up the lane and saw a body up the lane about three 
hundred feet above Mr. Padgett’s house, and above the 
body he saw a machine the back towards us the front headed 
the other way toward Mr. Preston’s house and I saw two 
men walkin g from that machine toward that body; that 
^hen th ey gavv - fh e tw orrn^iTTTiey turned aroun d ami w u 

. _ ' ""I .. LJ—II _ i r - I I I I I 


tujjiecr around; tney wanted oacK to a macmne ana i ana 
Mr. Maier^vvalkedHBaclTTo 'MT.' PadgfrfFs house| the body*' 
was on the east side of the lane, the automobile was in the 
center of the lane and the body was on the right hand side, 

—on the east side of the lane between the machine and the 
witness about 30 feet from the body; one man had his right 
hand in a sling; we walked back to Mr. Padgett’s house and 
a few minutes later I walked up the Lane again and saw 
the machine was not there; the body w T as still in the Lane 
on the east side of the Lane; that there came a time when 
the witness later went up the Lane with Officer Wilson and 
Officer McCarthy in Mr. Maier’s automobile and they went 
past the form of the body and up past Mr. Preston’s yard; 
when we got into Mr. Preston’s yard there were two men \ 


m an automobile a Cadillac Touring Car, one hac 



man was on the right side of the Than’with the sling; 
Offirars~1^1soirand~Mc^ fife two’ifi^n 'aftd ’ 

arrested them. 

vThat witness saw a watch taken f rom Mr. O’Connor 
w& fc h w a g put^baufriir TTis plKikbt a^hin; witness noticed 


ngnt 

fender was bent back and the head-light was bent back; 
that witness was present at Number Nine Station when 
the defendants were searched and he saw some paper 
42 money taken from Mr. Story; that witness went to 
the hospital with the body of Jarvis and was present 

3—4457a ti X 
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when the search of Jarvis’ body was made; that there was 
not very much found on him, a pack of cigarettes, a stick¬ 
pin, the pin in his tie, and a pass or three tickets to some 
place somewhere; there was no watch or money found; 
that then and thereupon witness was handed exhibit #2, 
being a photograph and asked certain questions respecting 
the same, namely, whether it was a correct representation 
of the immovable objects that he saw in Kanes Lane, to 
which objection and exception was made; that witness 
thereupon stated that he had been living in Kane’s Lane for 
three years and was familiar with the neighborhood and 
over objection and exception of the defendant was per¬ 
mitted to state that Government Exhibit #2 represented 
the end of the lane on the northern part; that the photo¬ 
graph showed a point opposite the Preston property 250 
feet from the road; that witness is familiar with the width 
of the road at the place where the lane ends; that the lane 
was as wide as the machine and about two feet wider on 
each side; that there is a big field on the right hand side 
of the road and a big field on the left hand side; the witness 
stated that Government Exhibits two and three of certain 
parts of Kanes Lane which he described and also correct 
representations of the immovable objects which witness 
observed in Kanes Lane on the morning of Nov. 12, 1924, 
that then and thereupon counsel for the defendant Story 
renewed his objection to the previous exhibits two and 
three, which were admitted over his exception. 

Cross-examination by Mr. O’Shea: 

That at the time witness got out into the lane when the 
machine was stopped he noticed that the feet of the body 
were in the center of the road; that the face was towards 
the ground; that the lane at that point has a ditch on each 
side; t hat it would be possible for a machine to pass a per- 
son walking up the lane but tnat person would ha ve to get 
6uT^t"Tfr g~TTgy7T^ went up the lane in 

the machine with the - officers - !! was necessary to turn out 
and go around where the body of Jarvis was laying; 
43 that the machine — to go into a ditch on the left hand 
side of the road; that the road is about eight feet 
from one ditch to the other and was rather narrow at the 
point where the body was; that it became necessary for 
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the witness and his companions in order to get by the body 
to get out and push the car out of the ditch. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Maurice 
Henry Jarvis, who stated that he was a brother of the de¬ 
ceased; that he knew the kind of a watch his brother had 
and the value of the watch with the chain was between 
$60.00 and $70.00. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one John E. 
Preston, Jr., who testified substantially as follows: That 
then and thereupon counsel for defendant Story objected 
to the testimony of this witness being taken for the reason 
that the name was not furnished to the defendants in ac¬ 
cordance with the law; that then and thereupon in the pres¬ 
ence of the jury the witness stated that his name was John 
E. Preston, Jr., and in November, 1924, he lived at the head 
of Kanes Lane; that the witness is sometimes known as 
Edward Preston, Jr., that is the name on the list, and 
thereupon the Court stated to counsel for defendant Story 
that he might question the witness if he cared to, and coun¬ 
sel stated he relied upon his objection which was overruled 
and an exception was permitted on his behalf. That then 
and thereupon witness was handed Government Exhibit 
#2, which went in under the objection and exception previ¬ 
ously noted and he stated that it represented the head of the 
lane where the road turns; that witness’ house at the end 
of Kanes Lane is about 3 squares from Mr. Padgett’s 
house; that on November 16th the witness had occasion to 
leave his house and to go down to that part of the 
44 field where an automobile was; that it was around 
eigth o’clock in the morning; tnat the witness saw 
two men in the automobile who had it in reverse and were 
racing the motor; witness identified the two defendants; 
that Story was at the wheel and that he had his arm band- 
aged at the time; that the man sitting along side of him was 
shifting or trying to shift the gears; that about a half min¬ 
ute after the witness had gotten there Officers Wilson and 
McCarthy came there; that witness stated that Government 
Exhibits Two and Three of certain parts of Kanes Lane 
which he described and also correct representations of the 
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immovable objects which witness observed in Kanes Lane 
on the morning of November 16, 1924; That then and there¬ 
upon counsel for the Government renewed his offer to the 
two pictures in evidence two and three, which were ad¬ 
mitted in evidence over the objection and exception of the 
defendant Story; that when the police came up they 
searched the defendants and found two empty whiskey 
bottles in the pockets of the machine; that on the way 
back after the men were searched and they went down the 
road in the machine the witness saw a body lying in the 
road; that the witness heard the officer ask the defendants 
“Which one of you guys killed that man down the lane?” 
that the defendants answered right after each other “What 
man?” That the lower part of the body was in the bushes 
and the upper part of the body was lying in a northwest 
direction across the road; that the man was dead; that 
witness does not know whether the body was searched or 
not. 


Cross-examination by Mr. O’Shea: 

That at the time the witness noticed the two defendants 
in the manner he described, one being at the wheel and the 
other shifting gears they seemed to be pretty drunk to him; 
Thai tilery i rr - a wa y^hroughlTie"pr o p e r t y , DfTire'f atEe^Tof 
the witness which leads into another road and if a person 
wanted to go up Kanes Lane and go through from his 
father’s property it could have been done at that time; 
that that road would lead them to M Street and out M 
Street to Bladensburg Road; that to the right of the end of 
Kanes Lane there is an outlet to an open field of about an 
acre and by taking that outlet into another field you would 
come out on a n field which would lead back to Ben- 
45 nings Road. That the name of the other lane is 
called Kings Lane; that Kings Lane runs parallel 
with Kanes Lane; that as you go up Kanes Lane toward 
the house of the defendant his father’s house is on a hill; 
witness does not know who drove the car up into his 
father’s place. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one George 
A. Padgett, who testified substantially as follows: That he 
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was living in Kanes Lane Northeast, in this District in 
Nur«mljiHiy _iyi 24 r th at he saw an automobile'go uj> by his 
place Tietween nine and Ealf past nine; that Tf attractecTTiis^ 
attention by driving very slow; that it passed his house 
and witness got up out of the kitchen, which is on the south 
side of the house, and went into the dining room on the 
north side of the house to see where it went up the lane; 
that it disappeared behind some bushes along the lane; 
that witness came out into the lane and looked up and saw 
the car standing in the lane perhaps a §apare above his 
house; that he saw two men outside the qar; that he saw 
one man pulling a form of a man out of the car and put it 
along side of the road; that the object was pulled out on 
the left side of the automobile; didn’t seem to be rough 
with it just pulled it out and let it lay along side the Lane 
there; that witness then went back into the house; that only 
one man pulled the form of a man out of the car; that wit¬ 
ness noticed another man and his arm was in a sling or 
wrapped up with something; that it was the man other than 
the one who had a sling who pulled the form out of the 
automobile; th at the man with the sling was standing a 
^c ouple of feet apart fro m the othe r; thatj ibout ten or fifteen 
nunutes Jater the witness saw-aear coming down the Lane 
"with the policeman. 


Cross-examination by Mr. Riordan: 


That he later saw the two men and noticed how 
46 they were dressed; that the man other then the one 
who had his arm in a sling had on a light overcoat 
and a light cap; that the man with a light coat and cap 
pulled the form of a man out of the car. 


That then and thereupon the l lovernment, to further 
maintain the issues on its part ^«Aed, called one John J. 
McCarthy, who testified substantially as follows: That he 
was connected with the police force in November, 1924 and 
was present with Officer Wilson on an occasion when he 
went in an automobile to the head of Kanes Lane and saw 
an automobile with certain persons in or near it; that then 
and there over the objection and exception of the defendant 
Story the witness was permitted to state that he then 
• searched O’Connor, the objection of the defendant Story 
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was that what took place outside of Story’s presence could 
not bind him and an exception having been allowed the 
.witness s t:ffed..t.hat. Story w as on the other side of the auto¬ 
mobile; that he, the witness, put his hand in the right in¬ 
side pocket of O’Connor’s overcoatc, a light overcoat, and 
pulled out a gold open faced watch with a chain; that 
counsel for the defendant Story renewed his objection on 
the ground that any conversation between O’Connor and 
the witness would not be admissible against Story and an 
exception having been allowed thereto the witness stated 
that he asked O’Connor who owned the watch amTlielialCb 
it belonged to him; that witness placed it back iTTthe pocket 
which he found it; that he also asked about the dead man 
who was laying down the lane a nd O’C onnor sai d he did 
not know anything about it; that he hacTllo conversation 
with Story at that time and did not hear a conversation be¬ 
tween Officer Wilson and Story; that in coming from the 
scene where he saw O’Connor and Story in the automobile 
thaL-Rtnry y^sjn the front seat of the Cadillac Car on the 
right side, and O’Connor was in the bacF'seaTtlr the 
47 seat they turned up in the front; that then and there 


over the objection and exception of the defendant 
Story the witness was permitted to state that he did not 
make any effort to locate the watch after he put it back in 
O’Connor’s pocket; that then and there counsel for the 
defendant Story stated that he desired to make his position 
clear and objected to any statement made by O’Connor out¬ 
side of Story’s hearing and presence or anything that was 
said or done by O’Connor, or anything that was found out¬ 
side of Story’s presence to which objection the Court per¬ 
mitted him an exception; that then and there the witness 
was permitted to state a conversation that he had with the 
defendant O’Connor at Number Nine Station, on Sunday, 
between 11 and 12 in the sergeant’s room that Story was 
not present; that he asked him about the dead man and that 
he said he did not know anything about it; that he was 
working all night and gone to Church that morning and met 
this man Story and they road around for awhile and then he 
said he did not know anything about the man in the lane; 
that the witness was present when O’Connor made the state¬ 
ment about the watch; that there was present at that time 
Mr. Fihelly, the Witness, Officer Wilson, Captain Stoll, Of- 
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ficer Davis and some other man that Mr. Fihelly brought in 
there and he was asked to give a voluntary statement and he 
said yes, and went on and said that he met Sto ry, rode 
around town and picked up this man Jarvis at First and H 


Street North eastj^ went Our H Street ancf"B6HTImgs Road to 
"Kanes Lane w ith the intention of takir^Ti drln^- he said 
Story was'cTriving and hrwasThRtiTnrth^ -gearer they went 


.anes Lane with the 
tory wasTTri v 1II Lf anti 


was 


up there, Kanes Lane, and they stoppe d th ere and he said 


Story took the money andne took the watch; that the 
money was laying on the ground and that he took the watch 
from Mr. Jarvis’ pocket; that he said on the way down the 
Lane when we were going to the hospital he threw the 
48 watch out the side curtain into the roadway in 
Kanes Lane. The witness further stated that while 


he witness was going up the Lane before he saw the auto¬ 
mobile with the defendants he saw a body on the road a 
little over two blocks from Benning Road; that the head 
was pointing east and the feet to the west, the right arm 
to the north ; that then and thereupon the witness was asked 
was he py^gj ftt when a certain p^pf^ was rp^d in the de¬ 
fendant Story, and counsel for the defendant Story stated 
he wantetLt5 "object to it and insisTe3Tthat before anything 
be done with regard to the matter that he have the privilege 
of examining the defendant preliminarily as to the volun¬ 
tariness of the statement; that then and thereupon the jury 
was taken from the room; that then and thereupon the 
witness was handed Government Exhibit #6, marked for 
identification and stated that the statement was read over 


to Story who said everything is true on that sheet of paper 
except two things; he said “I did not take the money, and 
I did not drive the car”; the ^talemuiit^v'as 

made by Story there wercTno promises^ any inducements and 
no threats made to him; that the witness was present when 
the paper was read over to O’Connor and when O’Connor 
signed it; that then and thereupon the witness was handed 
a paper marked for identification Exhibit #6, and he stated 
he was not present when that was written or read to Story; 
that then and thereupon in response to questions by counsel 
for the defendant Story, the witness stated that there were 
seven or eight officers present in the room at Number Nine 
Station; that Mr. Story w T as kept at Number Twelve and 
brought over to Number Nine just before this paper was 
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read to him; that Story had had Dr. Gannon attending him 
and that Dr. Gannon had attended him once either Monday 
or Tuesday at Number Nine Station; that he does not know 
whether Captain Stoll made any statement to the defend¬ 
ant Story or not; that the witness will not say whether or 
not he heard Captain Stoll say to Story as soon as 
49 he was brought into the room “Now O’Connor has 
implicated you what have you to say about it.” 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Louis J. 
Stoll, who testified substantially as follows: That he was 
captain of the Ninth Precinct of the Metropolitan Police 
Department, and in November last 1924, had in his cus¬ 
tody the defendant Vernon S. Story; that he was present 
when a statement was obtained from Story at Number 
Nine, at that time there was also present Officers Wilson, 
Officer McCarthy, Mr. Fihelly, Mr. McDonald, and Mr. 
Davis; that Story had been under a doctor’s care while 
he was in the Station House; that O’Connor’s statement 
was read to Story and that the witness’ best recollection 
is that Story was asked what he had to say in regard to 
the statement; that he would not say positively that the 
expression “Now O’Connor has implicated you what have 
you to say about it,” was made; That witness recalls that 
when the case was on trial before in June of this year and 
recalls having been asked at that trial and having stated 
that probably the expression “Now O’Connor has impli¬ 
cated you what have you to say about it,” was used by the 
witness to Story before Story made the statement. 

That then and thereupon it was stipulated by counsel 
representing the Government and the defendant Story that 
the record from which Mr. O’Shea interrogated the witness 
Stoll was a correct record of the testimony at the former 
trial. 

That then and thereupon the following occur-ed: 

By Mr. O’Shea: 

Q. You answered this question, page 620 of the record: 
“Q. Was anything said about O’Connor has implicated 
you now, according to this statement”! A. I do not re¬ 
call whether there was or not, but possibly so. 
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50 “Q. What is your best judgment on it? A. It 
probably was. 

“Q. The statement was read and then something like 
this was said: ‘No-, O’Connor has implicated you. What 
have you to say about it?’ A. Now, since you speak about 
it, Mr. O’Shea, I think probably such a remark was made, 
but I do not know who made it. I might have made it my¬ 
self. 

“Q. You may have said it to him? A. I might have, but 
I am not positive. 

“Q. That was before Story made a statement at all? 
A. Yes sir. 

“Q. After you had told Story that O’Connor had made 
a statement implicating him, and the statement had been 
read to him, what then took place? A. Then he made this 
statement.” 

The Court then stated that there is nothing on which he 
could exclude the testimony of the statement obtained 
from Story, there may be such evidence on which a ques¬ 
tion of fact will have to be submitted to the jury, but that 
he could not exclude the paper; that then and thereupon 
counsel for the defendant Story stated that he desired an 
exception as far as Story was concerned; that then and 
thereupon the jury returned to the Court room and the 
full proceedings were had in the presence of the jury. 

That then and thereupon the witness John J. McCarthy, 
who had been previously sworn was recalled and testifies 
substantially as follows: That Mr. James O’Connor made 
the statement marked for identification Number Six; that 
the witness was present when Mr. Fihelly, the Assistant 
District Attorney, typed the statement; that it was then 
read over — Story at Number Nine Station in Captain’s 
room; that then and thereupon Government Exhibit Num¬ 
ber Six being introduced into evidence the Court stated it 
would be received under exception of counsel for the 

51 defendant Story upon the ground that it was no¬ 
voluntary as far as Story was concerned and that 

the Court erred in submitting it to the jury and further 
that there had — been up to the introduction of the state¬ 
ment any evidence of the corpus delict, according to the 
averments of this indictment. - 
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That then and thereupon the statement was read in evi¬ 
dence : 


“Number 9 Precinct, Washington, D. C. 

November 17, 1924—2.10 p. m. 

I, James Robert O’Connor, being first warned as to my 
rights in making a statement desire to make the following 
statement of my own free will and desire: 

Between 7 and 8 a. m. on November 16, 1924 I met Ver¬ 
non Story, the man later arrested with me, on North Capi¬ 
tal St. near H St. I got into his car to ride around a while 
with him. After riding around a while we saw a man stag¬ 
gering around at First and H St., N. E. Story stopped the 
car and I asked him if he wanted to take a ride after I had 
gotten out of the car when Story stopped. The man had 
three suit cases and I started to pick them up when a man 
came out of a cigar store and said the suit cases did not be¬ 
long to the man. This man had a light overcoat on and he 
took the suit cases and went away with them. I then helped 
the drunken man into the front seat where Story was at 
the wheel. I was on the back seat at the time. We just 
drove a few feet when Story stopped the car and told me 
to put the man on the back seat. The man said at this time 
he did not care where we drove him. We next drove out 
H St., N. E. to 15th out Bennings Road to Kane’s Lane. 
Story drove up the lane and stopped the car some distance 
from Bennings Road. When we stopped the man tried to 
get out of the car. I took his watch and chain as he was 
getting from the car. He sat on the side of the road and 
then Story got out of the car and went to where the man 
was. I saw Story take some money from the ground 
52 near the man and put it in his (Story’s) pocket. I 
had by this time gotten into the front seat of the car 
but did not go on to the road with Story. Story then got in 
the car after putting the money in his pocket and the man 
got up and started to stagger around. Story got at the 
wheel and as he had a wounded arm I helped him shift the 
gears and Story stepped on the starter and started the car. 
Story before starting the car said “Let’s get away from 
here.” When the car started the right front side of the 
car hit the man. I yelled to‘stop’. Story said when he hit 
him ‘My God I’ve killed him’ or words to that effect. 
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Story did not stop when I yelled to stop but kept on going. 
We went up the lane as far as we could and found it was 
a blind road. We then turned around and were attempting 
to turn around when the officers stopped us and placed us 
under arrest.’’ 

Mr. O’Shea: You say “We then turned around and at¬ 
tempted to turn around!” 

Mr. O’Leary: Yes: “We then turned around and were 
attempting to turn around when the officers stopped us 
and placed us under arrest. The officers took us back to 
where the injured man was. Then Officer McCarthy 
searched me and found a watch and chain which I had 
taken from the man. McCarthy put it back in my pocket 
and later on I threw it away on the right hand side of 
Kane’s Lane while coming back toward Bennings Road.” 



And bearing the signature of James O’Connor. 

After this paper was read to the defendant, Story, what 
did Story say! A. He said everything on that paper is 
true with two exceptions. He did not take the money, and 
he did not drive the car at the time the man was killed.” 

Cross-examination by Mr. Riordan: 


That the first time he talked to O’Connor was at the 
Station House on Sunday Morning between 11 and 
53 12; that Story was not present; the conversation 

took place about five or ten minutes; that the first 
time the witness knew anything about the watch was about 
three o’clock in the afternoon; that he did not talk to 
O’Connor again that day; that when O’Connor came to the 
Station House he was under the influence of liquor; wit¬ 
ness would not swear that he was drunk. 


Further cross-examination by Mr. O’Shea: 

That at the time the witness was up in Preston’s Place, 
Mr. Story was on the other side of the Cadillac Car from 
where the witness and 0 ’Connor where. 

That then and thereupon the following occurred: 

“Q. And was anything said at that time in Story’s pres¬ 
ence about a watch by anybody! A. No—they couldn’t 
hear what was going on on the other side.” 
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Redirect examination: 

That at the hospital Story asked the witness what he was 
going to charge him with, saying 4 4 You are not going to 
charge me with liquor”! and the witness said “No.” 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Louis M. 
Wilson, who testified substantially as follows: that he is 
connected with the Police Department and was with Officer 
McCarthy in November, 1924, and went to the head of 
Kanes Lane and found the defendants Story and O’Con¬ 
nor in a Cadillac automobile; that on the way up to the 
Cadillac car he saw a body lying in the road on the right 
hand side, and it was dead as far as he could tell; the flesh 
was warm; that after he went to the head of the lane the 
Cadillac car was backing around against the corn shed; 
Story was in the car, and O’Connor on the one side and I 
went up to Story and McCarthy went up to O’Connor; I 
asked them what they run over that man for and they 
54 both sa id “What man.” I search ed Story and told 
him to get on the other si<3e”oT the SEat and I drove 
the car back down, and McCarthy got in with O’Connor, 
and we went back to the body and put the body in the car 
and went to the Casualty Hospital; that he found a half¬ 
pint bottle of whiskey in Story’s coat pocket, the inside 
pocket, and a half pint bottle laying on the seat between 
them. 

That then and thereupon a bottle was offered for identifi¬ 
cation and offered in evidence and the witness stated he rec¬ 
ognized the bottle and the contents; that the bottles con¬ 
tained corn whiskey; that the witness was present when 
the dead man was searched at the hospital and there was no 
watch or money found; that the witness was present when 
Government Exhibit #6, same being the O’Connor state¬ 
ment was read to Story, and the witness was asked as to 
what Story said and the witness was permitted over the ob¬ 
jection and exception of the defendant Story to say that 
he stated it was right until the time the man was JiiVdie 
wasn’t driving the car when they got out on the road, O’Con¬ 
nor was driving the car, when it started off, O’Connor was 
driving; and also he didn’t know anything about any watch 
and didn’t know anything about any money; that Story 


VERNON S. STORY VS. UNITED STATES OF AMERICA. 


45 


later made a statement which was reduced to writing in 
the Captain’s office at the Station House, the same being 
Government’s Exhibit #7, which was offered in evidence 
over the objection and exception of the defendant Story 
and the particular ground of the objection being that the 
Court should first exclude the statement as not being vol¬ 
untary and should not submit the paper to the jury. 

That then and thereupon the paper — read as follows by 
Mr. O’Leary: 

Number 9 Precinct, Washington, D. C. 


November 17, 1924.—3.55 p. m. 


I, Vernon S. Story, being first warned as to my rights 
desire to make this statement of my own free will 
55 and desire. I am also satisfied to make this state¬ 
ment without the presence of my attorney. 

On November 16,1924, at about 7:30 a. m. I met ‘ 4 Biggie” 
O’Connor in a resteurant at North Capital near H St. We 
had breakfast together and I paid for the meal. Harry 
Hayes was there at the time and came out of the place with 
us. Harry left us outside and went home. I then asked 
“Biggie” if he had an operator’s permit and he said he had. 
He did not show it to me noF did I ask him for it. I asked 
him if he wanted to ride up to Franklin St. with me. A man 
named McCaffrey had driven the car before this and left 
it in front of the resteraunt. “Biggie” agreed to go with 
me and we went to Franklin St. The man I wanted to see 


was asleep and we left Franklin St. At North Capital and 
Myrtle St. we met Harry Hayes again. He was leading 


his dog. I was driving the car and “Biggie” shiftin 


w m - - /i Ti i 



r« 7 vy»i uv 


•y*iTra 


[ e drove around 


alter meeting 


iii. we met a man at the car stop 



ust as we got even 


e car quieKiy. He had 
fallen on his face on the sidewalk. “Biggie” jumped out 
and picked the man up. “Biggie” said that the man was 


drunk. The man asked “Biggie” to take him some place. 
“Biggie” said “How about taking him.” I said we can 
take him home and save him from being locked up. ‘‘Big¬ 
gie” put him in the back of the car and “Biggie” got up 
in front with me. I drove and “Biggi e” shifte d gears for 
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me. We had just started and the man in the rfear called 
to us on the front seat and said he was a good fellow and 
worked at the Herald. He asked “Biggie” if he wanted a 
drink and passed a bottle of corn, (half pint) “Biggie” 
and I took a drink of it. The car was going-os-t?lu WlV7“Tim 
than"aSked to he drlVTm^rmi nd-so-he contd sobeFup. We 


went ouTH St. and I was driving all the time. We yenf out 
JBennings’ Road past* the tanbgr yard. “Biggie” 

56 said “Turn up h ere and let u s take a drink,” I 
turnecTup a Lane which I later learned was Kane’s 
Lane. We went up three or four blocks and stoppe d, . Th ft g e-— 
were aoJim^es where we stopped.^ 
about two blocks away. The motor was left running and 
I got out of the car to take a leak. I went about fifteen or 
twenty feet from the car at this time. When I came back 
in about two minutes “Biggie” and the man were out of 
the car. “Biggie” had a hold of the man and the man said 
“You have not done me right.” “Biggie” let go of the 
man and he fell in a ditch. I said “get up you are getting 
all wet.” I then pulled him up. The man started walk¬ 
ing up the road the same way we were going. I said t o 
“Biggie”—“let’s go.” He said “let me drive and I asked 
him if he had a permit and he said he had so I let him drive. 


e man was at this time about ntty yards up tne road in 
front of the car. I was on the front seat aside of him. Just 
before the car got to the man he staggered in front of the 
car and the man was run over. W^ emd d see the man n il 
the timg as,we uppraa^hadlii m. Just as I saw the man fall 
towards the car I yelled “stop, stopr r ’~~~TIt T did rrolTsfop for 
at least thirty yards. I did nothing to stop the car at all. 
When I speak of the thirty yards I mean that he slowed 
down a bit at this point. I said then “You have hurt this 
man let us take him to the hospital.” He said “No one saw 
it but us.” When we got to the man’s yard at the end of 
the lane “Biggie lned tfi tllhi around and choked the motor. 


He got out and I got ai the wheel an d tol d him to push. I 

e starter as we had been having trouble with it. 
The pushing started the motor and “Biggie” got in with 
me. At this time some officers came up and placed us under 
arrest. We were taken down to where the man was on the 
left rut as we came back. I saw blood all over the man and 
said “Oh God that man is hurt bad.” The man was put 
in the car and taken to the hospital. I had over $150 on my 
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person when arrested. T might, a dd that t.liP par was 
57 going about 20 or t we nty five miles an hour at the 

TEu”a¥~Was in second 


ie man was 

speed and my car will do about forty eight miles in second. 
When 44 Biggie’’ said 44 no one saw it but us” I said 44 Hurry 
and turn the car around so we can take him to the hospital.” 


VERNON S. STORY. 


B. C. KUEHLING, M. P. 
L. M. WILSON, M. P.” 


Cross-examination by Mr. O’Shea: 

That when he was talking to Story at Preston Field he 
was on the left hand side of the car; that he could not hear 
what was said to O’Connor by Officer McCarthy; that Story 
was unable to raise his arm which was in a plaster cast; 
that on the way back to where the body was after leaving 
Preston Field Story stated 44 My God that man is hurt bad”; 
that the first conversation he had with him was at Number 
Nine shortly after he was arrested, in which he stated he 
wanted to see his lawyer; that he might have talked to him 
once or twice on Sunday about the case, and the next time 
he talked to him was when he was brought to the Captain’s 
office at the time O’Connor’s statement was read to him; 
that witness doesn’t remember hearing Captain Stoll say, 
after O’Connors’ statement was read to Story, before Story 
made any statement 44 Now O’Connor has implicated you in 
this thing what have you got to say about it”, but witness 
does remember testifying in the previous trials that the 
statement 44 Now O’Connor has implicated you in this thing 
what have you got to say about it” was only told to Story 
once when Mr. Fihelly was in there; that as soon as O’Con¬ 
nor’s statement was read to him Story said 4 4 It is a damned 
lie, Biggie, and you know it ”; that he said 4 4 Biggie, I know 
nothing about any robberfy”; that he said “You lied on 
me,” and that he got up and tried to hit O’Connor; that at 
the time the witness arrested Story, Story was under the 
influence of liquor; that at the timeJi^4«lfeed to-Storr-at j 
Number Nine Precinct on Sunday shortly after he was taken 
there he was still under the influence of liquor. 


il 
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58 Further cross-examination by Mr. Riordan: 

That Story and O’Connor were both under the influence 
of liquor; that he talked to O’Connor three or four times 
at Number Nine on Sunday, and about three or four times 
at Number Five; that O’Connor first told him he picked the 
watch off the lane as he took the man out of the car; he told 
him that on Sunday at Number Five; that he didn’t send for 
Mr. Fihelly and get the statement as to that; that he did 
not state ‘ 4 Biggie” you are charged with robbery and mur¬ 
der and if you will come clean on the robbery we will let 
you go on the murder and hold Story. 

Redirect examination: 

That over the objection and exception of the defendant 
Story on the ground that it had no probative value as far 
as Story was concerned and that it occur-ed out of his hear¬ 
ing and presence, the witness was permitted to state that 
Captain Stoll, Officer Keuhling, Officer Davis and myself 
went back three or four times with O’Connor to try to locate 
the watch at the lane, O’Connor indicating where he had 
thrown the watch. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Irving E. 
Bridges, who testified substantially as follows: That he was 
connected with the Police Department in November, 1924, 
and recalls searching the defendants O’Connor and Story 
on Sunday, November 16th, 1924, at 10 o’clock in the morn¬ 
ing; that on Story he found a few papers, a pair of gloves, 
a handkerchief and $167.07. 

Cross-examination by Mr. O’Shea: 

That the money which was taken off Story was turned 
over to Mrs. Story, and it was stipulated by counsel that by 
Mrs. Story was meant the wife of defendant Story; 

59 that there was 17 one-dollar bills; the rest was in 
larger denominations, fives, tens, and one twenty, a 

nickle and two pennies. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Benjamin 
C. Keuhling, who testified substantially as follows: That 
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he is connected with the Police Force and was present on 
the occasion at Number Nine Station House when Mr. 
Fihelly typed a statement which was read to Story; that 
he was present w T hen the typed statement of O’Connor was 
signed and when it was read over to Story; that Story stated 
O’Connor was driving the car and that he didn’t know any¬ 
thing about the watch or money being taken and that the 
rest of the statement was so. 

Cross-examination by Mr. O’Shea: 

That they sent over and got Story from Number Twelve 
Station House and brought him back to Number Nine; that 
when Story came into the room and O’Connor was there 
and the statement of O’Connor was read to Story the ex¬ 
pression “Now O’Connor has implicated you what have you 
got to say about it” might have been said, but the witness 
don’t remember it; that the witness does remember that 
just as soon as the statement was read Story said to O’Con¬ 
nor “It is a damn lie Biggie and you know it, I don’t know 
anything about any robbery.” 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Dewey A. 
Davis, who testified substantially as follows: That he was 
connected with the Police Department in November, 1924; 
that he was present on November 17th, 1924 at Number 
Nine when a certain paper was read to the defendant Story, 
same being Government Exhibit Number Six, and Story 
said everything was right in it with the exception he didn’t 
drive the car and he didn’t take any of the money. 

60 Cross-examination by Mr. O’Shea: 

That at the time the statement was read to Story it was 
at Number Nine in the Sergeant’s Rooms; Captain Stoll was 
there and witness remembers that when Story came there 
and sat down in the room the statement was read to him 
and Captain Stoll said to him “O’Connor has implicated 
you in this affair. Do you want to make a statement”!; 
that when the statement was read to him he said “Biggie 
you know you are a liar I didn’t drive that car and I didn’t 
take any of the man’s property; that he got out of the chair 


4—4457a 
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and started toward O’Connor; that Story was attended by 
a physician once on Sunday Morning, November 16th; that 
witness was one of the officers who took the Doctor up to the 
room to attend him; by consent of counsel it was stipulated 
that the man who attended Story was Dr. Gannon. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Louis J. 
Stoll, who testified substantially as follows: That he is 
Captain of the 7th Precinct, Metropolitan Police Depart¬ 
ment and has been connected with the Police Department 
for over thirty years; that he was present when Govern¬ 
ment Exhibit Number Six was read to Story, who stated 
it was true with certain exceptions; that he hadn’t got any 
money and he hadn’t got the watch; and that he wasn’t 
driving the car when it struck the man. 

Cross-examination by Mr. O’Shea: 

That he recalls there was similar words used to Story 
such as “Now O’Connor has implicated you do you want to 
say anything about it, or what have you got to say about 
it”; that the witness recalls having testified in the previous 
trial, and it is possible he made that statement him- 
61 self, but he couldn’t recall the exact words and it is 
very probable that a statement was made of that 
kind; that witness recalls that Story was attended twice 
by a Doctor; that after the statement of O’Connor was 
read Story stated “Biggie”—and he cursed Biggie—“you 
know I didn’t have anything to do with the robbery”! 

That then and thereupon the Government announced its’ 
case closed. 

That then and thereupon counsel for the defendant Story 
moved the Court to direct a verdict of not guilty on behalf 
of Story on the Fourth, Fifth and Sixth Counts which mo¬ 
tion was overruled and exception noted. 

That then and thereupon counsel for the defendant Story 
moved the Court to direct a verdict of not guilty on the 
first three counts for the reason that there isn’t any evi¬ 
dence to show any deliberation or any premeditation as 
far as Story is concerned; that malice cannot be presumed 
from the use of an automobile; that the Government has 
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failed to prove any express or implied malice; that there 
had been no corpus delicti proven as far as the first three 
counts are concerned; and the motion for a directed verdict 
of not guilty as to the first three counts being overruled 
counsel for the defendant Story noted an exception. 

That then and thereupon the defendant Story moved to 
direct a verdict of not guilty on each and every count of 
the first six counts, each of which motions was overruled 
and an exception noted. 

That then and thereupon counsel for the defendant Story 
asked that the Government be required to elect on the 
first count of the indictment as far as Story was concerned, 
which motion was overruled and exception noted. 

That then and thereupon counsel for the defendant Story 
stated that he desired to submit a motion requiring the 
Government to elect on the second and third count 
62 as far as Story is concerned which motion was over¬ 
ruled and an exception noted. 

That then and thereupon counsel for the Government 
stated that he declined to elect on any count of the indict¬ 
ment unless so directed by the Court and to the action of 
the Court in not requiring the Government to elect counsel 
for the defendant Story reserved an exception. 

That then and there counsel for the defendant Story 
moved the Government to elect as to the second set of counts 
which motion was overruled and exception noted. And the 
same with respect to the third set of counts which motion 
was overruled and exception noted. 

That then and thereupon counsel for the defendant Story 
stated that he desired an exception separately on each of 
the three sets of counts contained in the indictment. 

That then and thereupon the defense, to maintain the 
issues on its part joined, called one Mary Slema Elam, 
who testified substantially as follows: That she lives at 
36 Pine Street, Northeast, and on November 16th, 1924 she 
went to St. Aloysius Church located at North Capitol and 
I Streets to the eight o’clock Mass which let out about a 
quarter to nine; that she went home by way of H Street, 
Northeast; that when she crossed First and H Street, 
Northeast, she saw a man standing there who looked as if 
he was about to fall; that the man was intoxicated and was 
staggering. 
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That then and thereupon the defense, to further main¬ 
tain the issues on its part joined, called one James O’Con¬ 
nor, who testified substantially as follows: That he was 
born in Washington and has lived here all his life; that 
he stopped at the 4th Grade of School; that he is 23 years 
of age, about five foot nine and weights about 150 
63 pounds; that on the Saturday night preceding No¬ 
vember 16tli, he worked in the Star Office and got 
off at about half past four or quarter of five in the morning; 
that he was drinking when he was working; that he lives on 
M Street, between North Capital and First; that when he 
went outside there was some fellows out there, and he told 
me he was going down my way, down towards North 
Capitol and H; that he went into a lunchroom at North 
Capitol and H and met a fellow named Harry Hayes and 
\ a couple of other fellow-; that he met Story in the lunch 
room; that he had something to drink in the lunchroom; 
that he left the lunchroom with Story; that he rode around 

I with Story; that they went out about a quarter to nine; that 
^when they reached First and H Streets Story was driving; 
ihat tlie wltn ess'saw a man faH'dovrrrmrlmrTace, 1 said to 
Story that man must be sick or something; Story stopped 
the car and I went over and said “what is the matter 
buddy” and he said “I feel sick”; and I seen he was drink¬ 
ing or something. I hollered over to Story and said “He 
is drunk and he wants to go riding with us”, and he says 
“Bring him on”, and I helped the man up and put him in 
the front seat; that witness is familiar with that neighbor¬ 
hood; that it is about half a block from Jackson Alley; that 
he put the man in the front seat and we drove just a little 
bit and the man£ got out of the front seat and I helped him 
around the back. When witness got in the back Story 
drove out H Street; that'v-he man had two one-half pints 
of liquor on him; and when he was going out H Street he. 
said he was a good fellow and he asked us did I want to tak e 
a drink and we took a drink; th at Story drove the car out 
toward 15th and H; that we went up Kanes Lane about two 
blocks and stopped that witness had been in Kanes Lane 
before; that we stopped and Starv L said “Let us -tak e a 
drink”; that he took a drink and passed the bottle^Back 
to me and I took a drink and passed the bottle back to 
64 this man in the back seat with me, so he took the 
bottle and put it to his month and took a couple of 
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swallows and he wanted to puke it up, he couldn’t hold it; 
Story said ‘‘Don’t let that man puke in my car”, and 
I took him out of the car, and the man’s watch slipped out 
of his vest pocket on the ground and I picked it up and 
put it in my pocket”; that the man was pretty drunk when 
witness pulled him out of the car and set him beside the 
road; that witness went around and got into the front seat; 
that Story got out to urinate; witness started to go to sleep 
and the man was still along side of the car on the right hand 
side of the car; witness took him out the left hand side; 
Story came back and started to talk to this man, I didn’t 
pay any attention to what they were talking about, but they 
were saying something; Story came back to me and said 
“the man is still drunk and he wants to walk to get sobered 
up, let us go up here and turn around and pick him up and 
take him to the City”; then I said “Let me drive the car,” 
aTndjiej^ot around“the^car and l got behind the wheel and 
"Story goT'irr-fhe fi uirt'seaTT; the man got up there and" 
started walking up the road, and witness said “Come on, 
Buddy, get in this car ’ ’; and he said he wants to walk; he 
started walking up the road in the front of the car right 
straight where the car was heading; I started up towards 
the lane and when I got six feet from the man, the man 
turned . a i ^nn^ u ul g xaJ b Led ho l d -oi theT e n d e r .. and me tr v^ 
ing to get away from the man, the fender hit .him and 
knocked him down, and I got excited and everything, and 
Story said ‘‘ Stop the car, Stop, ’ ’ and I stopped as quick as 
I could. We both went towards this man to see how bead he 
was hurt, we were going towards the man, and two men were 
coming towards us; when I tried to stop the car I tried to 
step on the brake, but my foot hit the accelerator, and 
the car started right off; that I missed the brake; Story said 
“Stop, Stop” and I said, “My God, I killed him”; that we 
both jumped out of the car and went toward him; 
65 and as we were going towards this man, two men w ere 
coming tow r ard us, and Story said, “Let those tw T o 
men take care of him and w T e wrill go to the Hospital; that 
we went back to the car and I got under the wdieel; witness 
got behind the wheel and drove it to this place and you 
can’t turn it around, we tried to turn it around and we 
couldn’t, I choked the engine; that I turned around the first 
place I could; that after the engine was choked Story got 



<*> 
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behind the Wheel and tried to back the car up; when we 
tried to back it where these other men was, we saw Officer 
Wilson and McCarthy; that we intended to go back there 
and put the man in the car and take him to the Hospital; 
that McCarthy searched him; that he asked him did he 
know the man, and witness said he did not know the man, 
had never seen him before in his life; when we got there to 
where the man was Wilson drove the car and he stopped 
the car and I heard someone say that man is dead and I had 
a watch in my pocket, and when I heard he was dead I got 
scared and everything and I thought they were liable to put 
robbery against me and I threw the watch away; that they 
took the man to Casualty Hospital and then took witness 
to Number Nin e; that when w e went^ in th ere at Number 
Nine they said Story was driving the car: th ey, did not 
"jgyTvras driving it they kept on saying Story was driving 
it; that sometime Sunday afternoon at Number Five, the 
police officers came over and asked me where did I get this 
watch, I told them I picked it up off the ground when I 
helped the man from the car; they said you stole the watch, 
and I told them I did not steal it; that the witness was 
talked to by Wilson and Kuehling together and separately 
may be eight or nine times that day; they wanted me to 
say I robbed that man and if I plead guilty to robbery they 
would let me off of murder; they talked to me again on 
Monday and they took me back to Number Nine at about 
nine or ten o’clock and I slept that night at Number 
66 Nine; that night and all during the night every once 
in a while every five or ten minutes the police would 
come in there and say “Won’t I confess to this, and tell them 
I took this watch, and tell them I robbed the man, and they 
kept on sticking their billies in at me and wouldn’t let me 
go to sleep; that on Monday I told them a different story, 
after they had insisted if I plead guilty to robbery they 
would take murder “ off of me, ’ ’ and I said I took the watch; 
that I was sick from drinking liquor; I had been drinking 
quite heavily when I was up in the lane; I wasn’t so drunk; 
I knew what I was doing; I had been drinking, but I was not 
drunk; with respect to the confession read by Mr. O’Leary, 
I changed my statement on that because it was forced out 
of me, and I thought when I made it I had to stick to it, 
and I thought if I did not stick to it they would be liable to 
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get me for perjury; now, I know better they couldn’t after 
it was forced out of me; what he is saying now is the truth; 
that up in the lane there was no trouble between witness 
and Mr. Jarvis; that he had never seen him before in his 
life; that it was not his intention to run this car over him; 
that he did not take any money off of this man at all; that 
he didn’t go through his pockets; that he had been paid off 
the night before for his work at the Star Office and had some 
money in his pockets. 

Cross-examination by Mr. O’Leary: 

^Witness s tated he was driving the auto mobile when it 
Jnt^arvTs ; that at the last trial the witness testified Story 
was driving the car when it Mt the man; that what he is 
""saving now is right; that witness was driving the car; Story 
was not touching the wheel, nor the gears at all when I hit 
the man. Story had nothing to do with the taking of the 
watch at all; that it was not Story who said “Oh my God 
I hit the man”; that he swore at the last trial he did say 
that; that at the last trial he did state that Story 

67 was driving and winess said “For Christ’s sake 
stop,” but that did not happen at all. 

Redirect examination by Mr. O’Shea: 

That Story did not pick up any money off the ground 
there in the Lane. 

68 That then and thereupon the defense, to further 
maintain the issues on its part joined, called one 

Vernon S. Story, who testified substantially as follows: 
That he is 27 years of age, and 15th or 16th of September, 
was about 5 feet 11 inches and weighed about 135 pounds; 
that he was in an automobile in the early hours of that 
Sunday about which we have been inquiring; that he had 
been drinking; that he met James O’Connor in a restau¬ 
rant at North Capitol and H Streets around 7 o’clock on 
Sunday morning; that witness, Hayes and O’Connor drank 
a y 2 pint of corn liquor in the restaurant; that then and 
there the following occurred: 

“Q. Well, didn’t there come a time when Mr. O’Connor 
and you went out in the Cadillac Machine together? A. 
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Yes, sir, I had to go up on Franklin Street and I &ske 


’Connor woul 


Le an< 


lys yes. 


Q. Keep you- voice up. A. We " Tr en t ‘ up t o ‘ F ranklin 
Street and the man I went up to see was asleep; we came 
back to North Capitol and met Harry Hayes again. We 
stopped and had a talk with him, about five minutes and 
O’Connor says “Suppose we get something to drink. I 
says 44 All right,” a nd jwe drove up to 4th and I Street 
where we ji ought a half pint and we came back down to 
North Capitol and H and took a ride out Northeast and 
we started riding out H Street and came to 1st and H 
Street northeast on the right corner there was a man 
staggering around and he fell just as we got past hi m and 
I stopped t he car right quick and O’Connor he run and" 
pulled' hinTT^j^pr^ holloaed back to me that the man 
was drunk/and that the man says, “Take me with you bud- 
die, take me with you,” and he asked me he says, “He wants 
us to take him some place,” and I says, “All right bring 
him on,” so he started to put him up front with me, and I 
told him no to put him in the rear of the car; he put him in 
the rear of the car andjA’Connor he shifted gears 
69 for me a nd w e drove on out II street an cTthe man' 
~nTThe TjaclTol the machine he says, “I am a good 
fellow, boys and I work at the Washington Herald, and 


//CPC 

*, and 

-A - " j 


won’t you have a drink,” and he pulled a bottle out of his 
pocket and handed it to O’Connor and he passed i t to me 
and I too k a d rink ancf about that time I asked him where 


did he live. He says, 


rving, 


[oriTt want 


to go home, I just want to ride around a little while I will 
be all right in a few minutes.” We rode out H Street 
and when we got to the lumber yard, there is a little lane 
turns there I later found out it was Kanes Lane and 


O’Connor says, “Turn up in here SI 


we will all 


have a drink,” and 1 just pulled the car up aboul 


drink and I got 


and^ a half and stopped and 


out of the car and walked pu t to on e side. 

That he had nevi5r'Been in Kanes Lane before; that they 
found one hundred and sixty seven dollars on him at the 
Station House; that he had $184.00 the night before but 
he had been spending a dollar here and a dollar there and 
he brought it down to one hundred and sixty seven dollars; 
that he had been drinking; that when he got out of the car 
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he walked in the weeds to urinate; that was on the opposite 
side of the car the right hand side of the car; that when he 
came back around the car O’Connor was out of the car and 
the man was saying something to O’Connor, he s aid “Oh. 
you done me wrong”; that he knew the man was drinking 
tnrdnj T (Jonnor turned him loose and he sat down on the 
bank, on the left hand side of the car and the grass was wet 
down there; that he pulled the man up and he said, “Let me 
walk, I will be all right in a few minutes,” and I turned him 
loose. After saying three or four words to him, I forgot 
what I said, I turned him loose and he started walking down 
the lane. O’Connor says, “tell him to get in the car! and 
I says “He says he want to walk; he wants to sober up,” 
and I says, “Let us turn around in the car,” and I starj 


_back to fhe wheel, and U 7 Connor says. 


_ __ . ____ _ _ t me 

drive, S tory, you can't turn arou nd with one arm,” I left 
him drive. T'WTTIked around the car, he pulled the 
70 car in first and pushed it up in second and the man 
was somewhere down the lane about from here to 
the end of the court house; he started walking down the 
lane and just' as he shifted the car in second the man was 
over on the right hand side of the lane then walking outside 
of the routes. The car had moved past, but just before the 
car got turned, I don’t know whether the man decided he 
wanted to touch the car or whether he started, or what, but 
he started in front of the car and the car went on over him. 
I holloaed “Stop! Stop! stop!” and O’Connor stopped the 
car and we both went back to him and I saw he was hurt 
and the first thing that came to my mind was to turn around 
in the car to take him to the hospital. The lane was so 
narrow we could not turn around and when we went to turn 
around O’Connor choked the motor. I slipped under the 
wheel and told him to push it and he couldn’t push it as 
the starter was out of order. Then we took the crank and 
cranked it and by the time he got the motor started I saw 
a car coming around the curve. He says, here comes the 
police,” they were standing on the running board or some¬ 


thing, so we just stood still until they got there ; that he 



rmf knnw pnyihing a bout, O’Connor having a watcl 
rom^ fTajvip; thflt did n’t see him take any watch; th af 
le did not pick any money off the road or take any money 
from Mr. Jarvis; that the first time he learned that O’Con¬ 
nor had taken a watch was on Sunday night, November 16th 
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wlien Lt. Burlingame and Captain Stoll came back to the 
cell; they were going to send me to No. 12 and Lt. Burlin¬ 
game told me about O’Connor taking this man’s watch and 
he said “You just as well tell the truth about it, you know 
all about it.” I said, “I didn’t even know the man had a 
watch”. He asked me who was driving the car and I told 
him who was driving the car and all about it and I went 
on over to No. 12 and went to bed; that $167 was turned 
over to his wife who came over around noon time and 
asked where was the money she had given me the night be¬ 
fore, and I told her it was at the desk and she asked Cap¬ 
tain Stoll for it and he carried in the next room and 


71 got the money for her. That when Mr. Wilson came 
up and said “Who killed that man down the lane?” 
he said “W hat man”—something like that; he don’t just 
remember~what was said, now; that O’Connor was on the 
right hand side of the car and he was searched at the time 
and I think a half-pint of whiskey was found on me; that 
he did not hear anything that was said to O’Connor by 
Officer McCarthy; that when the officers came up the Cadil¬ 
lac Car was facing back down the lane the way we had 
come; we had the car turned around to go back and take 
the man to the hospital; that was the nearest place we 
could turn around and we made right up there for the 
man’s yard so we could turn around in his yard so we 
would have some place to back back; on the way back I sat 
on the front seat with Mr. Wilson, O’Connor was in the 
rear of the car; when we got down to where the body was 
it was it was put in the car; when I saw the man, I saw 
blood on him and I made the remark, “Oh my God, the 
man is hurt bad”; I told the officers I did not know the 
man; that he signed Government Exhibit #7 on Monday 
afternoon, November 17th, 1924; that they brought him 
over from Number 12 Station House into Number 9; there 
was eight or ten policeman in there, and when I got in the 
room O’Connor was out of the room and Captain Stoll 
showed me this statement and read the statement over to 
me, and he said “Here is a statement by O’Connor; he has 
implicated you”, and he went on and asked did I want to 
make a statement. I first told him no, and he read the 


statement to me. I asked where was O’Connor. He sent 
for O ’Connor and brough- him back into the room, and the 
first thing I said to him, I said, “Who was driving that car, 
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Biggie, when Jthe accident happened,” he says, “You was,” 
'“iTSays, “You are a damned liar”, and I asked him about 
the watch, did he take a watch from the man, and did he 
make this statement. He says, “Yes” and I got sore at 
him; I lost my temper and tried to hit him in the 
72 mouth, and I think Mr. Wilson sit me back down in 
the chair, and when t I would ask him after that who 
was driving the car, they would not let him answer; they 
said, ‘‘ Don’t answer him, Biggie; he wants you to take all 
the responsibility. They wouldn ’t let him answer and they 
took him out of the room and they asked me if I wanted to 
make a statement in the absence of my attorney. I asked 
if I could call my and attorney and he says no. He says 
you should know whether you want to make a statement or 
not. “You see here he has implicated you. You ought to 
know whether you want to make a statement or not,” and 
I said “Sure, I will mn kp ojip; I will tpll t hp truth about it; 
I will straighten things up,” and I went ahead and made 
a statement; that Mr. Fihellv, the Assistant District Attor¬ 
ney asked me if I wanted to make a statement in the absence 
of my lawyer, I told him no, and asked for my lawyer to 
be called, and then he says, “Well, you should know whether 
you want to make a statement or not; you ought to know 
whether this is the truth or not.” I said, “No, this is not 
true”, and he says, “Well, he has implicated you; now 
what have you got to say.” I said, “All right, I will make 
a statement”; that witness said he would talk after they 
had accused him as the whole thing was a lie, and when I 
would ask him anything they would not let him answer me. 
They said “No, you don’t answer that, O’Connor; he wants 
you to take the whole responsibility; then I was sore and I 
said, “Yes, I will make a statement”; that after the auto¬ 
mobile struck Mr. Jarvis it went about 16 or 18 feet; that 
when he took Mr. Jarvis in the car “I thought he was a man 
that had just stopped work at the Government Printing 
Office and had gotten a little too much to drink, and lived 
out Northeast there someplace, and I would take the man 
on home and save him from being locked up; that was my 
intention when we picked the man up, when O’Connor hol¬ 
lered back, “He wants us to take him some place,” I said, 
“All right, bring him on”. 
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Cross-examination by Mr. Eiordan: 

That one of the two whiskey bottles belonged to 
73 Mr. Jarvis; that Jarvis had two half pints of whis¬ 
key, I do not know what became of the other one; 
that we had a drink of Mr. Jarvis’ whiskey in the car; up 
in the Lane he was on the front seat with O’Connor; that 
he saw the man walking up the Lane on the right hand side; 
that the car could have gone by him without turning out 
""' Of tllg routes .That iS^thy car could have passed him staving 
in the \yhpp.l tracks; that the witness does not know whether 
the stagger of the man in front of the car was a natural 
stagger or whether his mind changed and he went to grab 
the car just before it got to him, and I hollered 1 ‘Stop”, 
“Stop”, and the car was over him like that; that we both 
went back to take him to the hospital; that he had no in¬ 
tention of doing any harm to him, had no trouble with him 
and O’Connor had no trouble with him. 


Cross-examination by Mr. O’Leary: 

That then and thereupon over the objection and exception 
of the defendant Story, the Assistant District Attorney was 
permitted to ask the defendant Story, if," while he 
was in jail awaiting trial for this offense he had not been 
convicted of two or three violations of the National Pro¬ 
hibition Act, upon the ground that the question was not 
proper at this time, and the convictions should relate prior 
to the time of the occurrence an<L prior to the time of the 

first trial; that then and there the defendant stated that on 

* 

May 8th, 1923, he had plead guilty^p transportation of in¬ 
toxicating liquor and had been sentenced to pay a fine of 
$50 and thirty days in jail; that on June 16th, 1924, he plead 
guilty to transportation of intoxicating liquor; that on Au¬ 
gust 18th, 1925, he plead guilty to two different changes Qf 
violating the National Prohibition Act, each case involving 
the transportation and possession; that the witness was 
handed Government Exhibit #7 and stated that he had read* 
it carefully and that it was correct; that when officer Wilson 
questioned him about the man down the lane the reason he 
said “What man” was that he guesses he was all ex- 
74 cited and everything, and he did not take time, at 
least, he was not thinking about what he was saying; 
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be was anxious to get back down to the man; that he knew 
what man he was referring to; that he didn’t have time to go 
into the details; that witness has told the jury all that oc¬ 
curred just about the time the man was struck and imme¬ 
diately thereafter; that he did yell “Stop,” “Stop” and 
that O’Connor stopped a short distance; that in the state¬ 
ment he made to the police he did state that the car did not 
stop for at least 30 yards; but that was a misjudgment of 
distance as to how far the car stopped after it ran over him; 
that the witness was a few feet over in the weeds when Jar¬ 
vis got out of the automobile, that he was not paying any 
attention as to whether he got out or not; that he was off in 
the woods beside the road; that lie arms was in a sling and 
O’Connor had a light overcoat on. 

That then and thereupon the defendant Story announced 
his case as closed and that he rested. 

The foregoing is the substance of all the testimony ad¬ 
duced on behalf of the United States and the defendant 
Vernon S. Story on the issues joined. 

That then and thereupon after argument of counsel the 
following prayers were offered: 

<c 

75 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

No.^2^2. 

♦ 

United States 


vs. 

* 

Vernon Story et ah, Defendant*. 

- » 

Defendant’s Prayer No. One. 

< 

** 

The jury are instructed upon all the evidence they should 
find a verdict of not guilty for the defendant. Story* 

Eofueed. Exception. 

-WVP. S. 
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Defendant's Prayer No. Two. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant Story on the first count of the 
indictment. 

* 

Refused. Exception. 

W. P. S. 

Defendant' Prayer No. Three. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant Story on the Second Count of the 
indictment. 

Refused. Exception. 

W' P. S. 

76 Defendant's Prayer No. Four. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant Story on the Third Count of the 
indictment. 

Refused. Exception. 

W. P. S. 


Defendant's Prayer No. Five. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant Story on the Fourth Count of the 
indictment. 

Refused. Exception. 

W. P. S. 

Defendant's Prayer No. Six. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant Story on the Fifth Count of the 
indictment. 

Refused. Exception. 

W. P. S. 
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Defendant’s Prayer No. Seven. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant Story on the Sixth Count of the 
indictment. 

Refused. Exception. 

W. P. S. 

77 Defendant’s Prayer No. Eight. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant Story on the Seventh Count of 
the indictment. 

Refused. Exception. 

W. P. S. 

Defendant’s Prayer No. Nine. 

\ 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant Story on the Eighth Count of the 
indictment. 

% 

Refused. Exception. 

W. P. S. 

Defendant’s Prayer No. 10. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant Story on the Ninth Count of the 
indictment. 

Refused_Exception. , - 

P. S. 

^ * 

"• 

Defendant’s Prayer No. 11. 

The Court instructs the jury that the defendant at the 
outset of this trial is presumed to be an innocent man. He 
is not required to prove himself innocent or to put in any 
evidence at all upon that subject. In considering the tes¬ 
timony in the case you must look at that testimony and view 
it in the light of the presumption with which the law clothes 
the defendant, that he is innocent, and it is a pre- 

78 sumption that abides with him throughout the trial' 
of the case until the evidence convinces you of hi3 
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guilt beyond all reasonable doubt, and to a moral certainty, 
and it is the duty of the jury if possible to reconcile the evi¬ 
dence with this presumption. 

-'Granted. 

*W: F. S. ‘ - 

. 

Defendant’s Prayer No..12. 

The Court instructs the jury that before they can find 
the defendant Story guilty, they must be satisfied beyond 
a reasonable doubt of his guilt; the circumstances must 
be such as will lead the guarded discretion of a reasonable 
man to the conclusion that the offense has been committed 
and that the evidence must be so cogent as to exclude 
every reasonable hypothesis except that of guilty. If the 
facts shown can be reconciled with innocence, they are in¬ 
sufficient to sustain a Gonviction. 

-G ranted . 

35L-E-S. 

Plaintiff’s Prayer No. 13. 

The Court instructs the jury that a reasonable doubt 
is that state of the case, which, after the comparison and 
consideration of all the evidence leaves the mind of the 
jurors in that condition that they cannot say they feel an 
abiding conviction, to a moral certainty, of the truth of 
the charge. The burden of proof is upon the Government. 
All the presumptions of law, independent of evidence, are 
in favor of innoncence, and every person is presumed to 
be innocent until he is proved guilty. If upon such 
79 proof there be reasonable doubt remaining the 
accused is entitled to the benefit of it by an acquittal, 
for it is not sufficient to establish a probability, though 
a strong one, arising from the doctrine of chances, that 
the facts charged are more likely to be true than the con¬ 
trary; but the evidence must establish the truth of the 
charge to a reasonable and moral certainty, a certainty 
that convinces and directs the understanding, and satis¬ 
fies the judgment. 

Granted. 
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Defendant’s Prayer No. 15. 


The Court instructs the jury that every fact, whether 
direct or circumstantial essential to the establishment of 
the guilt of the accused, must be proved to the satisfac¬ 
tion of the jury beyond all reasonable doubt and any con¬ 
clusion derived therefrom must be free from reasonable 
doubt. And in this connection the jury is further in¬ 
structed that conjecture, speculation and theory, however 
plausible, ought not to and must not be considered by them 
to the disadvantage of the defendant, and a reasonable 
doubt upon the whole case, or any essential fact, entitles 
the accused to a verdict of Not Guilty. 


G ran ted. 

WJP. & 


Defendant’s Prayer No. 16. 



The jury are instructed that there is not sufficient evi¬ 
dence to warrant the finding of first degree murder. 


Refused.' Exception. 

W. P. 8. 

80 Defendant’s Prayer No. 17. 



The jury are instructed that there is not sufficient evi¬ 
dence to warrant the finding of second degree murder. 

fi&fused. Exeeptimrr 
WrPTST 


Defendant’s Prayer No. Nineteen. 


The jury are instructed that the probability of defend¬ 
ant’s innocence is a just foundation for a reasonable doubt 
of his guilt, and therefore if the jury find that there is 
a probability of the defendant’s innocence they should find 
a verdict of not guilty. 

Granted. 

W. P. S. 


5—4457a 
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Defendant’s Prayer No. 26. 

In order to convict, it is the duty of the Government to 
prove beyond a reasonable doubt that the defendant killed 
the deceased feloniously, wilfully and with malice afore¬ 
thought, and if the Government has failed to satisfy the 
jury beyond a reasonable doubt that the killing was wilful, 
felonious, and with malice aforethought, the verdict must 
be not guilty of murder in the first degree. 

Granted. 

W. P. S. 



Defendant’s Prayer No. 21. 

The jury are instructed that every defendant on trial 
. for homicide is to be adjudged according to his own intent 
and where he is charged with aiding and abetting 
81 and assisting a principal, if the facts call for it he 
is not to be tried solely according to the intent of 
his principal, but is to be tried according to the intent with 
which he may have participated. 

Granted. 

W. P. S. /3 

Defendant’s Prayer No.22. \ 

The jury are instructed that the presumption is to begin 
with, that the defendant Story is innocent of the offense 
alleged in the indictment. It was not required of the de¬ 
fendant in this case to introduce any evidence. The whole 
burden rests upon the Government, and the defendant could 
have sat mute and said nothing and produced no witnesses. 
There is that presumption with which you begin the case, 
and that presumption stays with the defendant through¬ 
out the case, and is a fact to be weighed by you in connec¬ 
tion with all the evidence in the case in deciding whether 
the case is made out. Until your minds are convinced be¬ 
yond a reasonable doubt, after weighing all the evidence 
in the case, and after weighing the presumption of in¬ 
nocence that exists in favor of the defendant, that the 
Government had proved beyond a reasonable doubt each 
and every material fact essential and necessary to con- 
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stitute the offense alleged in the indictment the defendant 
is to be considered by you innocent, and your verdict should 
be not guilty. 


Granted. 

W. P. S. 



82 


Defendant's Prayer No. *&£. 



The jury are instructed that in order to convict the de¬ 
fendant upon circumstantial evidence, it is necessary not 
only to prove that all the circumstances concur to show that 
he committed the crime charged, but that those circum¬ 
stances are inconsistent with any other reasonable con¬ 
clusion than that of his guilt. 

It is not sufficient to entitle the prosecution to a con¬ 
viction that the circumstances are consistent with, account 
for and render probable the hypothesis of guilt sought to be 
established by the prosecution, but those circumstances 
must exclude, every other reasonable hypothesis but the sin¬ 
gle one of the guilt of the defendant, or the jury must find 
the defendant not guilty. 


Granted. 

W. P. S. 


Defendant's Prayer 



The jury are instructed that in this case the evidence of 
facts, and circumstances must be such as to exclude, every 
reasonable hypothesis but that of guilt of the offense im¬ 
puted or, in other words, the facts and circumstances must 
not only all be consistent with and point to the guilt of the 
accused, but they must be inconsistent with his innocence; 
and unless the facts and circumstances in evidence are suffi¬ 
cient to satisfy your minds and consciences beyond a rea¬ 
sonable doubt that the defendant is guilty, then you should 
find him not guilty. 

Granted. 

W. P. S. / £ 

83 Defendant's Prayer No. 

The jury are instructed that the Government has not 
shown beyond a reasonable doubt that the alleged confession 


I 
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of the defendant Story in this case was freely and volun¬ 
tarily made by the defendant Story, and that- it should be 
disregarded. 

Refused. Exception. 

W. P. S. 


Defendant’s Prayer No. 27. 

The jury are instructed that the burden of proof is upon 
the Government to show affirmatively that the alleged oral 
confession of the defendant Story was not obtained from 
. the defendant by improper means. 

Granted. 

W. P. S. 


Defendant’s Prayer No. 28. 

The jury are instructed that where a confession has been 
obtained under circumstances rendering it involuntary and 
inadmissible a presumption exists that any subsequent con¬ 
fession arises from a continuance of the prior influence, and 
this presumption must be overcome before the subsequent 
confession can be received in evidence. The controlling in¬ 
fluence or influences which produced the prior confession is 
presumed to continue until its cessation is affirmatively 
shown, and evidence to overcome or to rebut this presump¬ 
tion must be clear, strong, and satisfactory; if there is any 
doubt on this point, the confession must be excluded. 

Granted. 

W. P. S. 

84 Defendant’s Prayer No. 29. 

The jury are instructed that if they believe the alleged 
oral confession of Vernon Story was obtained by the exer¬ 
cise of undue influence, then it should be disregarded. The 
I exercise of undue influence need not be shown by direct 
proof; it may be inferred from circumstances, but the cir- 
! cumstances must be such as to lead justly to the conclusion 
that undue influence was employed and that the confession 
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did not express the real, free and voluntary thought of the 
defendant Story. 

Granted. 

W. P. S. 

Defendant’s Prayer No. 31. 

i 

* 

The jury are instructed that a legal implication or im¬ 
putation of an intention to kill can not be taken from the 
mere fact that the homicide was committed in the perpetra¬ 
tion of an offense punishable by imprisonment in the peni¬ 
tentiary, to wit, robbery. 

Granted. 

W. P. S. 

* 

Defendant’s Prayer No. 32. 


The jury are instructed that if they believe from the evi- j 
dence that the defendant Story stood by at the alleged I * 
commission of the crime, without taking any steps to pre- ; 
vent it, that fact alone does not constitute such participa-t 
tion in the wrong done as to show that he is guilty. 1 


Granted. 

W. P. S. 


85 Defendant’s Prayer No. 33. 



The jury are instructed that if they have any reasonable 
doubt as to the existence of any fact necessary to consti¬ 
tute the crime of robbery, they must acquit the defendant 
Vernon Story under the fourth, fifth and sixth counts. 


Granted. 

W. P. S. 


Defendant’s Prayer No. 37. 


The jury are instructed that the burden of proof is upon 
the Government to prove, beyond a reasonable doubt that 
the confession of the defendant Story, the written confes¬ 
sion read to the jury, was of a voluntary character, and 
• that said confession of the defendant Story was made by 
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the defendant Story freely, voluntarily and without compul¬ 
sion or inducement of any sort. 

Refused. Exception. 

W. P. S. 


Defendant’s Prayer No. 38. 

The jury are instructed that if they believe that the 
alleged oral confession of the defendant Story was obtained 
by the exercise of undue influence, they must disregard it; 
the exercise of undue influence need not be shown by direct 
• proof; it may be inferred from circumstances but the cir¬ 
cumstances must be such as to lead justly to the conclusion 
that undue influence was employed and that the confession 
of Story did not express the real, free and voluntary thought 
of the defendant Story. 

86 Granted. 

W. P. S. 


Defendant’s Prayer No. 41. 


The jury are instructed that homicide by misadventure 
is the accidental killing of another where the slayer is doing 
a lawful act, unaccompanied by any criminal, careless or 
reckless conduct. 


Granted. 

W. P. S. 


Defendant’s Prayer No. 


a 



Though the jury may believe, from the evidence, that the 
deceased Jarvis was killed at the time and place in question, 
ad that the defendant Story was present at the time of 
such killing, still, if the jury are not satisfied, from the evi¬ 
dence, beyond a reasonable doubt, that the said Story was 
previously aware of the purpose to commit such homicide 
or that he, in some way, aided, abetted or assisted in the 
killing, or advised or encouraged it, then they should find 
the said Story not guilty under the first six counts. 

Granted. 

W. P. S. 
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Defendant’s Prayer No. 46. 

In order to find the defendants guilty of murder in the 
first degree under the first, second and third counts, the 
Government must prove beyond a reasonable doubt that 
there was express malice on the part of the defendants 
against deceased, because malice cannot be presumed from 
the mere use of an automobile which in itself is not a deadly 
or inherently dangerous instrumentality. 

87 Granted. 

W. P. S. 

Defendant's Prayer No. 47. 

In order to find the defendants guilty of murder in the 
second degree the Government must prove beyond a reason¬ 
able doubt that there was express malice on the part of the 
defendants against the deceased, because malice cannot be 
presumed from the mere use of an automobile which in itself 
is not a deadly or inherently dangerous instrumentality. 

Granted. 

W. P. S. 

88 Whereupon the Court charged the jury as follows: 

Charge to the Jury. 

The Court (Mr. Justice Stafford): When you return 
from your jury room, if you have agreed upon your verdict, 
it will be necessary for you to return a separate announce¬ 
ment of your verdict with respect to each of the nine counts, 
unless you should find the defendants not guilty under all 
the counts, in which case it will be sufficient for you to say 
that. For that reason it is necessary for me to take up each 
count by itself. I must tell you what must be proved in 
order that there should be a verdict of guilty under each 
one of the counts. The general principles of law I shall 
give you later. There is nothing very difficult to under- 
stand in the counts, with a few words of explanation as to 
the meaning of certain words. You will be able, in your 
jury room, to read the indictment, and to understand each 
count, certainly after the explanations that have been given 


72 VERNON S. STORY VS. UNITED STATES OF AMERICA. 

you in the arguments of counsel, and the explanation which 
I hope to give you. 

This first count, which we will deal with first, charges 
murder in the first degree, and also charges murder in the 
second degree, because murder in the second degree is em¬ 
braced in the charge of murder in the first degree. I shall 
spend more time over the first count, in order to state all 
the elements of the offense, and thereby make it possible to 
save time in dealing with later counts, by referring to what 
has already been said with respect to the first count, instead 
of repeating some of those matters. 

Count number one charges that Story and O’Con- 

89 nor on the day stated and in the District of Columbia 
contriving and intending to kill Jarvis, feloniously, 

willfully, purposely and of their deliberate and premeditated 
malice, made an assault on Jarvis with an automobile which 
Story and O’Connor together were then and there operat¬ 
ing and driving through a certain lane, and that in making 
the assault Story and 0 ’Connor both contriving and intend¬ 
ing to kill Jarvis by means of the automobile and by means 
of driving it against, upon and over him, did feloniously, 
willfully, purposely and of their deliberate and premed¬ 
itated malice, force, drive and run the automobile against, 
upon and over Jarvis, and feloniously, willfully, purposely 
and of their deliberate and premeditated malice, therewith 
strike, hit, and beat Jarvis; the said automobile at the time 
being actually operated and driven by the two defendants. 
And that by so doing, as aforesaid, the two defendants 
feloniously, willfully, purposely and of their own deliberate 
and premeditated malice, gave Jarvis upon his skull and 
neck and head certain mortal wounds and fractures, of which 
he, on the same day, in the District, died. 

There are a few words there employed which are of par¬ 
ticular signification in the4aw and which perhaps I ought 
to define to you. 

You have noticed the word feloniously. That word means 
unlawfully and without any legal justification or excuse. 
The word willfully means intentionally. The word malice 
means actual malice, ill will, hatred or such passion, enter¬ 
tained by the doers of the deed against the victim, or 

90 it may mean something different from that. Malice 
also covers those cases in which there is no personal 
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hatred of the person injured, no spite or personal ill will, 
but there is a disposition actuating the doer of the deed to 
do injury to the victim for some unlawful purpose. It 
implies a wicked, evil or cruel heart in the doer. 

The other words such as, purposely,) deliberately, and 
premeditatedly, are words of ordinary signification. 

The word deliberate is a word which, from its derivation, 
means to weigh, and the word meditated involves the figure 
of speech of turning over the matter in one’s mind, so that ! 
if you will read that count through for yourselves, you will j 
see what is charged in the full length and breadth of it. i 
That is, in charging first degree murder, all the words there j 
must be found to be true of the case in question in order 
that the defendant should be convicted. If the case shows 
everything except deliberate and premeditated malice, in 
distinction from malice not deliberate and premeditated, j 
then the case is murder in the second degree. 

With respect to all the counts of the indictment it is 
necessary that it should be proved that the death of Jarvis 
was caused by the automobile being run upon, against and 
over. That is the charge that he was killed by that means j 
and in that manner. That is an essential averment of each 
and every one of the counts. 

Under this first count, it would not be possible t6 return* J 
a verdict of guilty against one and not guilty against the-' * 
other. Either both are guilty or neither is guilty. It must 
be proved that both were actually, physically operating the 
car at the time in question,—I mean, when the crime 
91 was being committed. And there must have been an 
intent to kill Jarvis on the part of both the defend¬ 
ants, and the defendants must both have acted from malice 
and with deliberation and premeditation in order that they 
should be found guilty as indicted under the first count. 

If you return them guilty as indicted under the first count, 
it means that they are guilty of murder in the first degree. 

If you find all the elements necessary to exist as charged 
in that count, except deliberation and premeditation, then 
they are guilty of murder in the second degree, and, if you 
find that to be the case, you should return a verdict under 
that count of guilty on murder in the second degree. 

I will take up the second cou nt. In this count ffiecnme 
is described in a different" way, in that it says that the car 
was being operated by Story alone, which means that it 
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was being actually physically operated byjiim alone, and 
unless you find that to be the fact, you find both defendants 
not guilty under this count. But, assuming that you find 
that Story was actually and physically operating the car 
alone, without any physical assistance from O’Connor, then 
Story may be found guilty alone, or O’Connor, may be 
found guilty also, provided he was aiding or abetting Story, 
without physically taking part in the act of operating, but 
all the other elements are the same under this count as un¬ 
der the first count, and do not need to be repeated; and, 
under this count, as under the first count, if there is noth¬ 
ing lacking except the element of premeditation and delib¬ 
eration, it would be second degree murder and not first de¬ 
gree murder. 

» i * I will now take up the thir d count. Under this 
92 count, in order for the jury to return a verdict of 
guilty against either defendants, O’Connor must- 
have been the one who was actually and physically operat¬ 
ing the car, without physical assistance from Story. If that 
was not the case, then both must be acquitted under the 
third count, but assuming that you find that that was the 
case, then O’Connor may be found guilty alone, o^ Story 
may be found guilty ^also, if he was aiding or abetting 
Story without physically taking any part in the act of op¬ 
erating the car* 

Mr. O’Leary: Story was aiding O’Connor. 

Mr. O’Shea: You mean O’Connor; your Honor used the 
word Story twice. 

The Court: Yes. I think the jury will understand. 

The other elements are the same as under the first count 
and the same as under the second count and as in both of 
these counts, if the only element lacking is the element of 
deliberation and premeditation, all the rest being proved, it 
woiil<Ure jimrdeiLm ibe^secctnd degree. - 

That brings us to the second group of counts. 

I will take up the fourth. When you read that count you 
will have no difficulty in understanding what the charge is, 
if you keep in mind a few words of explanation. The count 
first charges that O’Connor and Story on the same date 
and in the District by force and violence and by sudden 
and stealthy seizure and snatching and against resistance, 
and by putting in fear, feloniously did steal, take and carry 
away, from and off the person and from and out of the im- 
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mediate actual possession of the said Charles F. Jarvis, 
then and there being, a certain watch of the value stated, 
which is not important, (legally, I mean,) and that 
93 in so feloniously stealing, taking and carrying away 
there and off the person of and from and out of the 
immediate actual possession of Jarvis, the said watch, 
Story and O’Connor then and there perpetrated an offense, 
punishable by imprisonment in the penitentary; that is to 
say, the offense of robbery. That charges the commission 
by the two defendants of the crime of robbery. Section 
810 of the Code under which we live defines robbery: 

“Whoever by force or violence, whether against resist¬ 
ance or by sudden or stealthy seizure or snatching or by 
putting in fear, shall take from the person, or immediate 
actual possession of another, anything of value, is guilty 
of robberv.” 

You will notice that the same phrase occurred in the 
section of the code I have just read and in the 4th count 
of the indictment, but that, in the indictment, the charge is 
that they did all these things, using the word “and” instead 
of the word “or” between the clauses, but it is not neces¬ 
sary to prove all. It is necessary to prove that the crime 
was committed in either one of the ways specified in the 
section of the code that I read to you, but it is necessary 
in order that there should be any conviction under this 
count, that it should be proved that the defendant did take 
the watch from the person or from the immediate actual pos¬ 
session of Jarvis and it must be proved th^it that was either 
done by force and violence or by a sudden and stealthy seiz¬ 
ing and snatching, or that it was done against resistance 
and by putting in fear. It must also be proved that it was 
done feloniously, that is, unlawfully, and without any legal 
justification or excuse. The word feloniously also 
94 implies another thing; that it must have been taken 
with intent to deprive the owner of his property, not 
with some innocent intent, such as to keep it for him and 
return it to him afterwards. That also is implied in the 
word steal. So far as immediate actual possession is con¬ 
cerned, if it is true that the watch dropped out of the pocket 
of Jarvis upon the ground, at his feet, where he could re¬ 
take it by simply reaching down and getting it, and it was 
from that place on the ground taken away by the defendants, 
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it would be taking it out of his immediate possession as 
much as if it had been on his person. It must also be proved 
that both the defendants participated in the robbery. If 
they did not, there will be a verdict of acquittal under this 
count and under the following two counts as well. There 
can be no conviction under either one of these three counts 
unless both the defendants participated in the robbery. 
First you must find that there was a robbery, and second 
that both had a hand in it. Now, that may be without both 
having had their hands upon the watch. It would be 
equally the act of both, in law, if one did it and the other 
was aiding and abetting him in doing it. 

I do not think I need to define “aiding”; that means 
helping. And, “abetting” is very well understood by 
everybody,—encouraging, inciting another, setting him on 
by word or act to do the unlawful thing. The mere pres¬ 
ence, without giving any aid or encouragment or advice 
would not be enough to constitute abetting. If you do 
find that the robbery was perpetrated as charged in this 
count, and further find that both parties participated 
95 in it, and you come to the second part of the count. 

That charges that Story and O’Connor, in perpetrat¬ 
ing the said offense of robbery drove the car upon, against 
and over Story- 

Mr. O’Leary: Jarvis. 

Mr. O’Shea: Jarvis. 

The Court: Jarvis. Describing the killing of Jarvis in 
much the same way as in the other counts. You will read 
it for yourselves, but in this count, as in the first count in 
the indictment, it is charged that the car was being actually, 
physically operated by the two defendants together, and un¬ 
less you find that to be the fact, they must both be found 
not guilty under this count. If, however, you find that they 
were together, actually and physically both operating the 
car and find the other matter of fact alleged there, with 
respect to running against, upon and over Jarvis, then you 
come to other elements which I must call your attention to. 
The allegation is that they did these things,—that is, the 
driving upon, against and over Jarvis,—purposely, inten¬ 
tionally, feloniously, and it would be necessary that those 
things should be proved. The charge is that by so doing 
they struck, hit, and beat Jarvis with the automobile and 
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feloniously, intentionally, purposely, gave to Jarvis the 
wounds which are the same as described in the first count 
of the indictment and that from those wounds Jarvis then 
and there died. The new feature of this count, which I 
ought to speak of particularly, is that it charges that all 
this was done by the two defendants in perpetrating the —^ 
robbery, and there can be no conviction of either defendant/^ 

unless of both, under this count, unless you f ind th at_jl *+ 
96 to be the fact. If the robbery, assuming Tor 

moment that it was committed, was complete and 
ended before any injury was inflicted upon Jarvis by run¬ 
ning against him with the automobile^jthen there can be 
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<\ ~ sarv to make away w^tn~ ~niraH^ flBdei*te from »; 

-^there with e offense, the robbery, was 

A^ not complete until they disposed of him and got away from 
V V > ^the place. If they so regarded it at the time, and if that 
was the fact as you find it, then you might find that the 
robbery had not become complete, and that the running 
over of him and killing of him by that means, was a part 
of the perpetration of the robbery. That is purely a ques¬ 
tion of facts for you to determine upon all the evidenc 
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To repeat, then, there can be no conviction of either, 
Unle ss a robbery has been perpetrated alTcIiarged in tnc 


i ndictm ent, fo ImT both^TendanT^^Were parties. But as¬ 
suming you”£n3 {His, then neitBeFcan be found guilty unless 
both were actually physically operating the car nor unless 
they killed Jarvis as alleged in the indictment in perpetrat¬ 
ing the said robbery, nor unless they intended to kill Jarvis. 
That brings us to the fifth count, in which the robbery is 
charged — in the fourth count. The robbery charged 
must have been perpetrated and participated in by both, 
either by actually taking the watch, or by aiding or 
97 abetting the other in taking it; both must be ac¬ 
quitted, unless it was Story, alone, who was actually 
physically operating the car. They must have killed Jar¬ 
vis as alleged in the indictment in perpetrating the said 
robbery and both must be found guilty if either is found 
guilty. That is, one cannot be found not guilty and the 
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other guilty under this count and they both must have in¬ 
tended to kill Jarvis. 

The sixth count also charges robbery as the fourth and 
fifth counts do and it must be proved that the robbery was 
committed as charged and that both took part therein, 
either by actually taking the watch, or by aiding or abetting 
the other in doing so. It must be proved that O’Connor was 
the one who was operating the car physically and actually 
and without any physical assistance from Story. It must 
be proved that they killed Jarvis, as alleged in the indict¬ 
ment, in committing the robbery. Both must have in¬ 
tended to kill Jarvis in order that there should be any 
conviction, and as I said before, both must be cohvicted, 
or neither, under this count. 

That brings us to the manslaughter charge. 

The same distinction runs through the seventh, eighth 
and ninth counts as through the first, second, third, and 
through the fourth, fifth and sixth, with respect to the way 
in which the indictment charges that the car was being 
actually physically operated. I think I need not go over 
that again with respect to that. That is, not so minutely. 

—Jir^dPT *hp seventh r>nnnf it would be necessary in order 
for the jury to find a verdict of guilty that Wj] oWniri Ko 
-innnd t o have beeix -ap^^Iina llua car actually and physi¬ 
cally. Now under that count the element of inten- 
98 tion to kill is absent. If they intended to kill Jarvis 
the case falls under other counts, if it falls anywhere. 
It does not fall under these charges. These counts would 
apply to the case only if you should find that there was 
cnmina^carelessness, but failed to find that there was any 
intention foJuin The way in which the death was brought 
about is charged substantially as in the other counts, as 
you will see upon reading these. Bat hp re the cj ^ygp ia~ 
f /that th e defendants operated the car in . a way t)iat w as 
_ ciiminalBr careless, a wayTKat'^liowed a wicked and utter 
_jdisrrgard~of the safety and life of Jarvis: that would be 
criminal carelessness, and if til6 oilier elements in the 
count are proved and that fact is found, they would be 
guilty under the seventh count, if both were actually operat¬ 
ing the car and were both guilty of the criminal careless¬ 
ness. 
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Under the eighth count Story must have been actually 
operating the car alone, or else both defendants must be 
acquitted under the eighth count. .> 

\ Under the ninth count O’Connor must have been actually 
/ opera ting llu* (^ar alone, or else botBTmusfTie acquitted un^ ' f 
~ jder Uiriiiiilh coOTE liuf, under ihu~eigtith count, which 
I charges that Story was actually operating the car, if 0 ’Con- 
I nor, while not physically assisting in operating it, was aid¬ 
ing or abetting him in the operation of it, and was guilty 
of criminal carelessness, therein, he would be guilty under 
the second count as well as Story. 


Mr. O’Shea: You mean under the eighth count. 

The Court: Under the eighth count. And under the 
ninth count it would be necessary for the jury to find 
99 that O’Connor was the one who was actually phy&U 
—USttYoperatmgThe car aiVJStory"would noTbe g 
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I think you will have to read the indictment through for 
yourselves carefully, and if you read with regard to the 
disposal that is to be made of the case under each count, 
you had better jot it down, your foreman had, on a piece 
of paper, so as to be able to answer with respect to each 
count when you come in, in order that there may be no con¬ 
fusion. 

I shall now take up the general principle of law which 
are mostly embraced in the instructions that have been 
granted. 

I will take up the instructions presented by counsel for 
defendant Story and read all except the two that were read 
by his counsel. 

Number eleven: The Court instructs the jury that the 
defendant at the outset of this trial is presumed to be an 
innocent man. He is not required to prove himself in¬ 
nocent or to put in any evidence at all upon that subject. 
On considering the testimony in the case you must look at 
that testimony and view it in the light of the presumption 
with which the law clothes the defendant, that he is in¬ 
nocent, and it is a presumption that abides with him 
throughout the trial of the case until the evidence convinces 
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you of liis guilt beyond all reasonable doubt, and to a moral 
certainty, and it is the duty of the jury if possible, 

100 to reconcile the evidence with this presumption. 

Number twelve: The Court instructs the jury that 
before they can find the defendant Story guilty, they must 
be satisfied beyond a reasonable doubt of his guilt; the cir¬ 
cumstances must be such as will lead the guarded discretion 
of a reasonable man to the conclusion that the offense has 
been committed and that the evidence must be so cogent as 
to exclude every reasonable hypothesis except that of guilty. 
If the facts shown can be reconciled with innocence, they 
are insufficient to sustain a conviction. 

Number thirteen: The Court instructs the jury that a 
reasonable doubt is that state of the case, which, after the 
comparison and consideration of all the evidence leaves the 
mind of the jurors in that condition that they cannot say 
that they feel an abiding conviction, to a moral certainty, 
of the truth of the charge. The burden of proof is upon 
the Government. All the presumptions of law, independent 
of evidence, are in favor of innocence, and every person is 
presumed to be innocent until he is proved guilty. If upon I 
such proof there can be reasonable doubt remaining the ac- ' 
cused is entitled to the benefit of it by an acquittal, for it 
is not sufficient to establish a probability, though a strong 
one, arising from the doctrine of chances, that the facts 
charged are more likely to be true than the contrary; but \ 
the evidence must establish the truth of the charge to a 
reasonable and moral certainty, a certainty that convinces 
and directs the understanding, and satisfies the judgment. 

Number fifteen, that was read already by Mr. O’Shea. 

Number nineteen, the jury are instructed that the prob¬ 
ability of defendant’s innocence is a just foundation 

101 for a reasonable doubt of his guilt, and therefore if 
the jury find that there is a probability of the de¬ 
fendant’s innocence they should find a verdict of not guilty. 

Number twenty: In order to convict, it is the duty of the 
Government to prove beyond a reasonable doubt that the 
defendant killed the deceased feloniously, wilfully and with 
malice aforethought, and if the Government has failed to 
satisfy the jury beyond a reasonable doubt that the killing 
was wilful, felonious, and with malice aforethought, the ver¬ 
dict must be not guilty of murder in the first degree. 
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Number twenty-one: The jury are instructed that every 
defendant on trial for homicide is to be adjudged accord¬ 
ing to his own intent and where he is charged with aiding 
and abetting and assisting a principal, if the facts call for 
it he is not to be tried solely according to the intent of his 
principal, but is to be tried according to the intent with 
which he may have participated. 

Number twenty-two: The jury are instructed that the 
presumption is, to begin with, that the defendant Story is 
innocent of the offense alleged in the indictment. It was 
not required of the defendant in this case to introduce any 
evidence. The whole burden rests upon the Government, 
and the defendant could have sat mute and said nothing 
and produced no witnesses. There is that presumption 
with which you begin the case, and that presumption stays 
with the defendant throughout the case, and is a fact to be 
weighed by you in connection with all the evidence in the 
case in deciding whether the case is made out. Until your 
minds are convinced beyond a reasonable doubt, after 
102 weighing all the evidence in the case, and after weigh¬ 
ing the presumption of innocence that exists in favor 
of the defendant, that the Government has proved beyond a 
reasonable doubt each and every material fact essential and 
necessary to constitute the offense alleged in the indictment 
the defendant is to be considered by you innocent, and your 
verdict should be not guilty. 

Number twenty-three was read to you. 

Number twenty-four: The jury are instructed that in 
this case the evidence of facts and circumstances must be 
such as to exclude every reasonable hypothesis but that of 
guilt of the offense imputed or, in other words, the facts 
and circumstances must not only all be consistent with and 
point to the guilt of the accused, but they must be incon¬ 
sistent with his innocence; and unless the facts and circum¬ 
stances in evidence are sufficient to satisfy your minds and 
consciences beyond a reasonable doubt that the defendant 
is guilty, then you should find him not guilty. 

Number twenty-seven: The jury are instructed that the 
burden of proof is upon the Government to show affirma¬ 
tively that the alleged oral confession of the defendant 
Story was not obtained from the defendant by improper 
means. 

6—4457a 
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And that refers to the alleged statement of Story, upon 
having read O’Connor’s statement, that it was all true ex¬ 
cept in two particulars. Story, himself, has given you his 

( version of the occurrence, that is, of what happened at the 
time it is claimed the crime was committed, and before that. 
You have heard his story here as a witness upon the stand. 
Now, anything that he said orally, different from what he 
has said here on the stand, you are not — weigh 
, 103 against him at all unless you are satisfied that in so 

saying something — from what he has said here he 
was acting freely and voluntarily and not under any com¬ 
pulsion or influence by any threat or promise or in any 
other manner. You will give no consideration to it unless 
you are satisfied it was free and voluntary in that sense, 
but, so far as hj & writ ten c onfession js concerned he a ffirms 
^and reaffirms^that upon the . s tand and says he was not in- 
' duced to say anything except what was exactly true, and he 

noW K nys~tTie same thing,.__ „ 

Number twenty-eight: The jury are instructed that 
where a confession has been obtained under circumstances 
rendering it involuntary and inadmissible a presumption 
exists that any subsequent confession arises from a con¬ 
tinuance.of the prior influence, and this presumption must 
be overcome before the subsequent confession can be re¬ 
ceived in evidence. The controlling influence or influences 
which produced the prior confession is presumed to con¬ 
tinue until its cessation is affirmatively shown, and evidence 
to overcome or to rebut this presumption must be clear, 
strong, and satisfactory; if there is any doubt on this point, 
the confession must be excluded. 

Number twenty-nine: The jury are instructed that if 
they believe the alleged oral confession of Vernon Story 
was obtained by the exercise of undue influence, then it 
should be disregarded. The exercise of undue influence 
need not be shown by direct proof; it may be inferred from 
circumstances, but the circumstances must be such as to 
lead justly to the conclusion that undue influence was em¬ 
ployed and that the confession did not express the real, free, 
and voluntary thoughts of the defendant Story. 

104 Number thirty-one: The jury are instructed that 
a legal implication or imputation of an intention to 
kill can not be taken from the mere fact that the homicide 
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• 

was committed in the perpetration of an offense punishable 

by imprisonment in the penitentiary, to wit, robbery. f 

Number thirty-two: The jury are instructed that if they 

believe from the evidence that the defendant Storv stood 

• » 

by at the alleged commission of the crime, without taking 
any steps to prevent it, that fact alone does not constitute 
such participation in the wrong done as to show that he is 
guilty. 

That is a question of fact for you under all the circum¬ 
stances, what his conduct means or meant. 

Number thirty-three: The jury are instructed that if 
they have any reasonable doubt as to the existence of any 
fact necessary to constitute the crime of robbery, they must 
acquit the defendant Vernon Story under the 4th, 5th and j 
6th counts, under the robbery counts. *■ 

That, I have already told you. 

Number thirty-eight: The jury are instructed that if 
they believe that the alleged oral confession of the defend¬ 
ant Story was obtained by the exercise of undue influence,— 

I think that is the same. 

Mr. O’Shea: I think so, your Honor, yes, sir. 

The Court: I guess I had better leave that out. I marked 
it granted, but I think it is the same as the one already 
read. 


Number forty-one: The jury are instructed that homicide 
by misadventure is the accidental killing of another where 
the slayer is doing a lawful act, unaccompanied by 
105 any criminal, careless or reckless conduct. 


Number forty-three: Though the jury may believe 
from the evidence, that the deceased Jarvis was killed at 
the time and place in question and that the defendant Story 
was present at the time of such killing, still, if the jury are 
not satisfied from the evidence, beyond a reasonable doubt, 
that the said Story was previously aware of the purpose to 
commit such murder, or that he, in some way, aided, abetted 
or assisted in the killing, or advised or encouraged it, then 
they should find the said Ston^guiltv, dnderdtiie first six 
counts. 

Number forty-six: In ordCT tA find the defendants guilty 
of murder in the first degree under the first, second and 
third counts, the Government must prove beyond a reason- 
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able doubt that there was express malice on the part of the 
defendants against the deceased, because malice cannot be 
presumed from the mere use of an automobile, which in 
itself is not a deadly or inherently dangerous instrumen¬ 
tality. 

Number forty-seven: In order to find the defendants 
guilty of murder in the second degree the Government must 
prove beyond a reasonable doubt that there was express 
malice on the part of the defendants against the deceased, 
because malice cannot be presumed from the mere use of an 
automobile which in itself is not a deadly or inherently 
dangerous instrumentality. 

Of course, it may be used in such a way as to show malice, 
but that would be purely a question of facts for you to deal 
with. 

I will read you instructions granted as presented by de¬ 
fendant O’Connor. There may be some repetition in these. 

Most of those, I think, already given, apply as well to 
106 O’Connor as to Story. 

Mr. Riordon: I agree to that. I feel that your Honor 
has pretty well covered my prayers. 

The Court: Well, it won’t take long. 

Number one: The Court instructs the jury that the de¬ 
fendant at the outset of this trial is presumed to be an 
innocent man. He is not required to prove innocent or to 
put in any evidence at all on that subject. In consider¬ 
ing the testimony in this case you must look at that testi¬ 
mony and view it in the light of the presumption with 
which the law clothes the defendant. 

That is exactly the same as the one I have already read. 

Mr. Riordon: That is the same. 

The Court: It applies just as well to O’Connor, and 
Number two, I think, is just the same. 

Mr. Riordan: Yes, it is just the same. 

The Court: Number three is the same as already read. 
Well, it may be a little different. I will read it. 

Number three: “The Court instructs the jury that every 
material fact whether direct or circumstantial, essential 
to the establishment of the guilt of the accused, must be 
proved to the satisfaction of the jury beyond a reasonable 
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doubt and any conclusion derived therefrom must be free 
from doubt; and that a reasonable doubt upon the whole 
case or any material fact, essential to guilt entitles the 
accused to a verdict of “Not Guilty.” 

Number four: “The Court instructs the jury that cir¬ 
cumstances of mere suspicion, no matter how grave or 
strong, are not proof of guilt, and that the accused must 
be found Not Guilty unless the fact of his guilt is 

107 proved beyond all reasonable doubt to the exclusion 
of every reasonable hypothesis of his innocence 

consistent with the facts proved.” 

Number five, that is the same as I have already read. 

Mr. Riordan: Pretty much. 

The Court: There is no number six. 

Mr. Riordon: No, your Honor remembers I pulled out 
certain instructions. 

The Court: Number seven: The rule regarding theJ 
question of proof in a criminal case differs from that in 
a civil case. In a civil case in order to find a verdict the 
jury have to but find on which side of the case the evidence 
preponderates; but in a criminal case, each juror, before 
a verdict can be returned, must find the defendant guilty 
of all the elements of the offense beyond a reasonable doubt. 

Number eight: The Court instructs the jury that if, upon 
the evidence in this case, there is any reasonable hypothesis 
or theory consistent with the innocence of the accused, they 
must find him “Not Guilty.” 

Number nine: The Court instructs the jury that the prob¬ 
ability of the defendant’s innocence is a just foundation 
for a reasonable doubt of his guilt- 

Well, that is the same as I have already given. 

Mr. Riordon: Yes. 

The Court: Number ten: The Court instructs the jury 
that no inference of any kind can or should be drawn by the 
jury from the mere happening of the event which caused 
the death of the decedent. 

If that stood by itself, of course, that would not justify 
in finding a verdict of guilty, the mere fact that he 

108 was run over and killed. 

Number thirteen: The jury are instructed that it is 
the law that they should reject the confession of O’Connor, 
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if upon the whole evidence they are satisfied it was not the 
voluntary act of the defendant, O’Connor. They must be 
satisfied beyond a reasonable doubt that it was the volun¬ 
tary act of the defendant, O’Connor. 

His written confession is different from what he says 
the fact was, whereas in Story’s case, he says now that it 
was correct. 

Number fourteen: The jury are instructed that they must 
find that the confession was freely and voluntarily made 
by the defendant, O’Connor, without having been induced 
by the expectancy of any promise of benefit or by the fear 
of any threatened injury, and that they may consider his 
age, disposition, education, previous training, his mental 
qualities, physical health and his surrounding at the time 
the confession was made. 

Number fifteen: The jury are instructed that before they 
can find the defendant O’Connor guilty of murder in the 
first degree they must find that he himself did purposely 
kill the deceased with deliberate and premeditated malice, 
or that he did purposely with deliberate and premeditated 
malice aid in the killing if the deceased by advising, incit¬ 
ing or conniving to kill him, under the first three counts. 

7 That applies only to those counts. 

Number sixteen: The jury are instructed that the only 
object and purpose of an indictment in a criminal case is 
to inform the defendant of the nature and cause of the 
accusation against him; that it does not amount to evidence 
against the defendant in any degree whatever; and 
109 the only purpose for which it can be considered by 
the jury is to determine the charge of which the de¬ 
fendant is accused; and the jury must not draw any in¬ 
ference or presumption detrimental to the defendant from 
the fact that the Grand Jury has returned an indictment. 
- Number seventeen: The jury are instructed that pre¬ 
meditation and deliberation are not presumed from the mere 
fact of the killing; but they must be satisfied beyond a 
reasonable doubt by the evidence itself that the defendant 
did wdllfully and with deliberate and premeditated malice 
determine to kill the deceased, before they can convict of 
murder in the first degree; or that the defendant did will¬ 
fully and with malice aforethought determine to kill the de- 
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ceased before they can convict of murder in the second 
degree, under the first three counts. 

Number twenty: The Court instructs the jury that the 
absence of motive or inducing cause to commit the crime 
charged in the indictment is a matter proper to be con- \ 
sidered by the jury in determining the guilt or innocence 
of the defendant; provided the jury shall believe and find, 
from all the evidence in the case, that there was such ab¬ 
sence of motive or inducing cause to commit the crime 
charged in the indictment. 


Did you look at that instruction, Mr. O’Shea? 

Mr. O’Shea: I did, and I would ask your Honor to invite 
the jury’s attention to the intentional accidental, as dis¬ 
tinguished from- 

The Court: I will be glad to do that. 


When the jury considers the first six counts of the in¬ 
dictment, they are instructed as to these six counts 
110 that the burden of proof remains with the Govern¬ 
ment to show that the killing of Jarvis was inten¬ 
tional and if from a consideration of all the evidence there 
is a reasonable doubt as to whether the killing was in¬ 
tentional or accidental, the jury must acquit him. 

As to the counts seven, eight and nine, the jury are in¬ 
structed that the burden of proof remains with the Govern¬ 
ment to show beyond a reasonable doubt that the defend¬ 
ants were guilty of criminal negligence. That is to say 
that the defendant O’Connor operated the automobile and 
the defendant Story aided and abetted O’Connor in the op¬ 
eration, with gross negligence and with reckless indifference 
to the life of Jarvis. 

That would not be applicable to the one where it is al¬ 
leged they are both physically operating- 



Mr. O’Shea: No, sir. 

The Court: It would be as to the others. 

Number thirty nine is the same, I think. Do you care 
to ask that? 

Mr. O’Shea: No, sir. There was a question of the state¬ 
ment made out of the presence of Story. 

The Court: Yes, I would like to speak of that. 


i 


88 VERNON S. STORY VS. UNITED STATES OF AMERICA. 

Nothing that either defendant said or did in the absence 
of the other can be taken by you as any evidence against 
the other. No admission that Story made when O’Connor 
was not there is any evidence against O’Connor. No state¬ 
ment that O’Connor made when Story was not present is 
any evidence against Story. You can see it must be so. It 
could not be that you or I could be prejudiced by what some¬ 
body said about us when we were not present. Does that 
cover that point? 

111 Mr. O’Shea: Yes, your Honor. 

The Court: Now, of course, on this question of 
premeditation and deliberation, that is purely a question 
of fact for you and you must consider that in the light of 
all the circumstances in the case and all the evidence with 
respect to the condition in which the defendants were at 
the time,—all of the circumstances in the case. 

Mr. O’Shea: Before the jury retires, may I say some¬ 
thing at the bench. 

The Court: Yes. 

(Thereupon counsel for the Government and for the de¬ 
fendants approached the bench, and the following proceed¬ 
ings were had in a whispered tone, out of the hearing of 
the jury.) 

Mr. O’Shea: I don’t know if your Honor has made defi¬ 
nitely clear that the jury may acquit one and convict the 
other under the manslaughter count, for instance. 

The Court: I think I made that clear. 

Mr. 0 ’Leary: I think the Court did with regard to those 
various counts, each in detail, when you went over it. 

The Court: I think I did. Now, under the seventh count 
there could not be any conviction, I told them, unless they 
were both actually physically operating the car, and then 
I said that they must find in order to convict both that 
they were both guilty of criminal carelessness. They can 
convict one and let the other out under the seventh. 

Mr. O’Shea: What about the other two? 

The Court: With regard to eight, that says whether Story 
was. If he was not, they must both be acquitted 

112 under that. If he was then of course, it would be his, 
because he could be convicted under the eighth count 

and O’Connor under the ninth. 
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Mr. O’Shea: I do not think yon made that specific. 

The Court: I will make that clear. 

Mr. O’Shea: Then there is a question I wanted to ask 
your Honor’s opinion about. As to the liquor, as to the 
intent. 

The Court: That is what I mentioned as to the matter 
of premeditation. 

Mr. O’Shea: Yes, but you did not say anything to the 
jury on that point. 

Mr. O’Leary: I think that is covered. 

Mr. O’Shea: Yes, but under the Saven’s case- 

The Court: I said they were to consider the condition 
they were in. I did not think it would be fair to leave it 
without suggesting that. 

Mr. O’Shea: Your Honor will suggest about the acquit¬ 
tals? 

The Court: Yes. 

(Whereupon counsel for the Government and for the 
defendants left the bench and approached the trial table, and 
the following proceedings were had within the presence 
and hearing of the jury, as follows:) 

The Court: That there may be no possible misunder¬ 
standing, I will say something about the last three counts. 
The seventh count, the first of the last three, charges that 
the car was being actually physically operated by the two 
defendants together. And if that is not found to be the 
case, you will acquit them both under that count. 
113 If you find that is the case, why, then, if they were, 
the two must be convicted, if either is convicted under 
that count, were they operating with criminal negligence, 
as you may find. If they were not, then, of course, they 
should be acquitted. 

Now, then, as to the eighth count, that charges that Story 
was actually physically operating the car. If that was not 
the case, they are both to be found not guilty under that 
count. If that was the case and he was guilty of criminal 
negligence as I explained it to you, then he would be guilty; 
and if O’Connor, while actually physically helping in driv¬ 
ing the car, was aiding or abetting Story in driving it, and 
was also guilty of criminal negligence, then he would be 
guilty along with Story; but one might be guilty and the 
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other not guilty under that count, you see, and so, under 
the ninth count, which charges that O’Connor was the one 
that was actually physically operating the car, that must 
be found to be the case, or both must be acquitted, but if it is 
found to be the case and O’Connor is found guilty of crim¬ 
inal negligence in the wa y he w as running the car, then he 
would be guilty and Story would be guiIty~IFIie~was aiding 
and abetting O’Connor and was himself guilty of criminal 
negligence in running the car. Does that cover it? 

Mr. O’Shea: And if he was not. 

The Court: And if he was not aiding, assisting or abet¬ 
ting, or guilty of any criminal negligence on his part, then 
you should a-quit him. I think I see nothing further. 

Mr. O’Shea: Of course, your Honor permits me to re¬ 
new my exception to such prayers as were refused. 

The Court: Those are already noted. The exception 
taken to refusal of certain pravers are tiled with the 

114 Clerk. 

be 

Please, gentlemen, (keep) prepared to give your 
verdict separately under each count, with respect to 
each defendant. Of course, I told you under some of the 
counts both must be acquitted or both convicted, one can¬ 
not be acquitted and one convicted, but that is not true of 
all the counts. When you come to read them and study 
them, I think you will understand and be prepared to speak 
specifically with respect to each count and as to each de¬ 
fendant under the counts. 

The Clerk: Gentlemen of the jury, kindly retire to your 
jury room. 

115 Whereupon, at 2:34 o’clock p. m., November 5, 
1925, the jury retired to consider its verdict. At 4 

o’clock p. m., November 5, 1925, Court reconvened, and the 
jury came into Court for further instructions. And there¬ 
upon the following occurred: 

“The Foreman of the Jury (Mr. Sheehy): Your Honor, 
we would like to get additional instructions under eight, 
nine and seven. 

The Court: Seven, eight and nine! 

The Foreman of the Jury (Mr. Sheehy): Yes, sir. 

The Court: We will take the, seventh count first. The 
first characteristic in that count which I will call your at- 
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tention to is that it alleges that the car at the time in ques¬ 
tion was being operated by both the defendants, which 
means that it was being operated by both of them actually 
and physically, not merely by one doing the whole driving 
and the other sitting by him giving him encouragement or 
abetting him or assisting him in ways other than by 
actually helping him physically to run the car. 

You will give no further consideration to this count un¬ 
less you find that the car was being operated in that way 
by the two defendants together, actually physically op¬ 
erated by both of them, one doing a part and the other an¬ 
other part of the operating. If you do not find that that is 
true, you find both defendants not guilty under that count. 
If. however, you find that to be true, then you will go on 
to consider the other averments. It is averred that the two 
defendants thus operating the car together feloniously, 
violently, wantonly, recklessly and negligently did fort>e, 
drive and run and thereby and then and there feloniously, 
violently, wantonly recklessly and negligently did strike, 
hit and beat the said Charles F. Jarvis with the said 
116 automobile, so being driven by them both together. 

Now, down to that point I have explained to you 
that feloniously means unlawful, without legal justifica¬ 
tion or excuse, that is, that they did it in a manner which 
was unlawful and without legal justification; or excuse. 
Violently needs no explanation, it is a word in common use. 
If they did it in such a way as to run over the man and in¬ 
flict upon him the wounds described in the indictment, 
there would be no doubt that that was violently done. 
Wantonly means not only carelessly but with a reckless 
iHiregarTor carelessness, showing that th^Tlladjio regard 
forthe life or safety oY Jarvis! KecklessIyTof course, you 
know what that means, and negligently. 

You will notice that it says nothing about their having 
done it purposely, and it is not necessary that you should 
find that they did it purposely, in fact, it should be the case, 
in order for them to be guilty under this count that they 
did not intend to strike him and kill him. It is not neces¬ 


sary that you should find that they intended to strike him, 
but a case of reckless negligence, not caring whether they 


struck Dim' 


peated as to the way in whicn tney were operating tne 
and it is set forth that by so doing they inflicted upon him 
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mortal wounds, of which he died. Now, those are the things 
that must be proved under that count. 

If both were actually driving the car, physically driving 
it, then the next question would be whether they were both 
doing it in this criminal manner. If one was and the other 
was not, one might be convicted and the other acquitted, if 
you should find that there was recklessness and utter dis¬ 
regard for the life of Jarvis in the mind of one of them and 
not of the other. It has not been argued that there was 
any such difference, but you are the judges of the matter 
of fact. 

As to the eighth count, the difference between that 
117 and lilt! 'StiVfenLlTcoinrrtS’ that it is alleged that Bfory 
was the one who, alone, actually and physically was 
driving the car, and unless that was the case, you would 
find both defendants not guilty under that count, but if it 
was the case, then you are to ask whether you must find 
that Story was driving it in the way charged, which is the 
same as in the seventh count with respect to carelessness, 
recklessness, wantonness, and so forth, and if you do not 
find that you cannot convict him, but if you do find it, he 
would be guilty under that count, and the question of 
whether O’Connor was also guilty, would depend upon two 
questions: F irs{, ^ * ir ns nj^d ng or abetting Story 

in drivin g tli^a r^.anil .second^^whethe r if he was,T ie "also 
was~ guilt y the crirrrina 1 negligence charge d un der that 

count, one might be found guilty and the other hot guilty. 

Now, the same remarks apply to the next count, making 
allowance for the fact that there the charge is that it was 
O’Connor that was actually and physically operating the 
car. If you just turn the matter around, the same things 
are true of Story in this count that I stated as to O’Connor 
in the other count. Is there any special inquiry ? 

The Foreman of the Jury (Mr. Sheehy): Sir? 

The Court: Is there any other point involved? 

The Foreman of the Jury (Mr. Sheehy): No, I think that 
is all. 

The Court: Do you think that clears the matter? Is it 
satisfactory. 

Mr. O’Shea: I wish your Honor would say to the jury 
again about the accidental, if you will invite attention to 
that; I think they understand it, but- 
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The Court: You have to be careful as to the use of the 
word 4 4 accident. ’ ’ 

Mr. O’Shea: Well, your Honor has the floor. 

118 The Court: You might say in one sense it was an 
accident it—it was not intended. The whole theory 
of this count is that it was an accident in that sense; it does 
not charge that they intended to run him down, but if it was 
an accident in the_ sense th at they were not guilty oTcnmi- 
hal negtjgent^^ 'tlieiTthey a reTii nocehtt Does that cover it! 



As far as the 9th count is concerned, with 
your Honor’s permission, the criminal recklessness on the 
part of Story must have been the same as that on the part 
of O’Connor, who was driving the car. 

The Court: Oh, yes, just the same. 

Mr. 0 ’Shea: If there was that intent, if that requisite was 
lacking on his part, then he should be acquitted. 

The Court: Certainly, I think the jury understands that. 

The Clerk: Gentlemen of the Jury, you will retire to the 
jury room. 

(Thereupon, at 4:15 o’clock P. M., the jury retired to the 
jury room to further consider of their verdict.”) 



And thereafter, at 5:52 o’clock p. m. November 5, 1925, 
Court reconvened, and the jury came into Court for further 
instructions. And thereupon the following occurred: 

“The Foreman of the Jury (Mr. Sheehy): Your Honor, 
we would like to have further instructions on count 9, and 
further defini tion of aiding and abetting. 

The Court: AidingY^ T"" 

Mr. O’Shea: What is that? 

The Court: They want a further definition of aiding and 
abetting. 

Section 908 of the Code of Laws of the District of Co¬ 
lumbia reads as follows: 

“In prosecutions for any criminal offense, all persons 
advising, inciting, or conniving at the offense, or aid- 
119 ing or abetting the principal offender shall be charged 
as principal and not as accessory, the intent of this 
sections being that as to all accessories before the fact the 
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law heretofore applicable to cases of misdemeanor only, 
shall apply to all crimes, no matter what it may be.” 

The latter part of this sections has reference to the 
former state of the law, with which you are not now con¬ 
cerned. 

You will see from this section that all persons advising, 
inciting or conniving at the offense or aiding or abetting the 
principal offender are legally guilty exactly as he is. Those 
words are for the most part, I think, understood by all men. 
Advising is a plain word; inciting, I think is well enough 
understood, and connivin g at, that means “winking at*” 
participating in tfre~~dTTehse~ to the ext^hT 'af vvirikmg at it* 
and to that exTent'encouraging the offender or aiding or 
abetting the principal offender. Ai ding means helping, 
anctabntting jneans setting on, givfng'theiir encouragement 
in their unlawful a ct, making him feel secure, becauseJhe 
other sits by to be relied upon in case Tff necessity, for ex¬ 
ample. Now, one who does any of those things is just as 
guilty as the one who actually commits the offense, under 
our laws. Is that all! 

Mr. O’Shea: Now, if your Honor please, will you say to 
the jury, sir, under the Hicks vs. United States that the 
mere presence is not enough to constitute an aider or abet¬ 
tor. 

Mr. Filielly: If your Honor please, that has been covered 
by other prayers, I think. 

I The Court: Well, there is no objection to restating it. 
Well, one might be present when his presence had absolutely 
nothing to do with the offense, when he had no relation to or 
with the offender, and when his mere presence did not re¬ 
quire him to do anything, and when his mere presence was 
not in any way an assent to the offense, would not indicate 
that by being present he assented to it in any way. 
120 You cannot take the case out of its setting, out of its 
circumstances. If the circumstances a re such that 
one’s presence, means a knowledge that tjie.pffense lsTgmg 
committed, gives the other fairlylo understand that he ap- 
proves of it and is ready to help in case of necessity, why, 
that would be such a presence as would amount to aiding 
and abetting, or, aiding moraTtyT^uTnbf if there was not 
anything in the circumstances by his presence to encourage 
the offender. Does that cover the point ? 


i 
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The Foreman of the Jury (Mr. Slieehy): Your Honor, 
could both defendants be found guilty under the 9th! 

The Court: I did not hear you. 

The Foreman of the Jury (Mr. Sheehy): Could one or 
both defendants be found guilty under the 9th Count? 

The Court: Under the 9th count, yes; one or both. 

Mr. O’Shea: Will your Honor say the aiding and abetting 
must be with reckless disregard for life? 

The Court: It is not limited to aiding and abetting. I 
used that as a pre-phrase, but all the words are involved 
that I have read, and I think there can be no misunder¬ 
standing on the part of the jury so far as the criminal 



requisites are concerned. Whoever is convicted of the 9th 
count of that must be guilty of that; that is, either he, 
maybe not himself — been driving the car, I do not mean, 
actally, physically driving it, but he must have been a party 
in the way in which it was driven. 

Mr. 0 ’Shea: That is all rig ht?- 

The Clerk: The jury will now again retire to the jury 
room.) 

(The jury thereupon, at 6.00 o’clock p. m., retired to the 


jury room to further consider of their verdict).” 


121 And thereafter, at 6:15 o’clock p. m., November 5, 

1925, the Court reconvened, and the Jury, after hav¬ 
ing retired to further consider of its verdict, was brought 
into Court to make its report; and thereupon the foreman 
of the Jury announced that the jury had agreed upon a ver¬ 
dict ; and announced that the verdict of the jury is that the 
defendant O’Connor and the defendant Story are both 
guilty under the ninth count of the indictment and are not 
guilty under the remaining counts. Whereupon the Court 
inquired of counsel for both defendants whether they, or 
either of them, wished to have the jury polled; to which 
inquiry by the Court counsel for both defendants responded 
“no”; and thereupon the jury was discharged by the 

Court. ’ ’ 

122 All of which exceptions, as stated in the foregoing 

Bill of Exceptions, were duly noted by the Court at 

the time the same were severally taken and the said Excep- 
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tions are signed as several exceptions taken at the trial this 
15th day of February A. D., 1926. 

WENDELL P. STAFFORD, 

Justice . 


Peyton Gordon, Esq., 

United States District Attorney in and for the District 
of Columbia, 

Washington, D. C.: 

Please take notice that on the 6 day of Jan. A. D., 1926, 
at ten (10) o’clock, A. M., or as soon thereafter as counsel 
may be heard, the proposed Bill of Exceptions, attached to 
this Notice, of which proposed Bill of Exceptions a copy is 
handed to you herewith, will be submitted to the Court to 
be settled. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

JOHN H. BURNETT, 
Attorneys for Defendant Vernon Story . 

Service of a copy of the proposed Bill of Exceptions in 
the above entitled cause, acknowledged this 22nd day of 
Dec. A. D., 1925. 

C. G. SCHENKEN, 

United States Attorney's Office . 

I consent. 

JAMES J. O’LEARY, 

Assistant United States Attorney. 

123 [Endorsed:] Criminal. No. 42722. United States 
vs. Vernon S. Story, Deft. Defendant’s Bill of Ex¬ 
ceptions. Clerk please file. James A. O’Shea, John H. 
Burnett, 402 6th St. N. W., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4457. Vernon S. Story, appellant, vs. United States of 
America. Court of Appeals, District of Columbia. Filed 
Mar. 18, 1926. Henry W. Hodges, clerk. 
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Hu % QInurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1926. 


No. 4457. 

No. —. Special Calendar. 


VERNON S. STORY, APPELLANT, 

vs. 

UNITED STATES OF AMERICA, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DIS¬ 
TRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

Vernon S. Story, convicted as an aider and abettor, 
to an involuntary manslaughter, for the death of one 
Charles F. Jarvis, was sentenced to five years in the 
penitentiary by Mr. Justice Stafford of the Supreme 
Court of the District of Columbia (Rec., p. 19). 

The indictment in nine counts, charged appellant 
and James O’Connor with first and second degree 
murder in the first six counts, and involuntary man¬ 
slaughter in the last three counts. 

Two trials were had. The first resulted in a dis¬ 
agreement by the jury, the second in an acquittal of 
both defendants on all counts except the ninth, the 
involuntary manslaughter count; and the jury found 
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as a fact that codefendant O’Connor was driving the 
instrument of death, an automobile. Prior to the 
trials a demurrer (Rec., p. 14) and a motion for a 
severance were filed and overruled (Rec., p. 15). O’Con¬ 
nor, the codefendant, and driver of the machine fails 
to appeal to this Honorable Court. 

The evidence substantially shows that the two 
defendants and the deceased, all under the influence 
of liquor, were in an automobile on November 16, 
1924, the deceased after invitation, occupying the 
back seat of the automobile. 

That the trio visited an unfrequented and narrow 
country lane in the suburbs of the District where they 
alighted from the machine. Some talk ensued between 
O’Connor and the deceased, the appellant having 
stopped some little distance away to relieve himself. 
The evidence shows that the deceased started up 
the narrow lane and walked on the side of the lane, 
there being room enough for the automobile to pass 
him; that O’Connor was driving the machine with 
Story beside him on the front seat; that he had gone 
“six feet from the man, the man turned around and 
grabbed hold of the fender, and me trying to get away 
from the man, the fender hit him and knocked him down” 
(Rec., p. 53). The machine was stopped, the two 
defendants got out and went back to see how the man 
was and then went further up the lane to turn the 
car around, so they could go to the hospital and while 
in the act of turning they were arrested. Story had 
his arm in a plaster paris cast. 

The ninth count, the only one with which we are 
concerned was the subject of an attack by demurrer, 
the overruling of which is assigned as error (Rec., 
p. 14). A motion for severance was also overruled. A 
motion to direct at the end of the case was overruled 
(Rec., p. 1). After judgment a motion in arrest of 
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judgment was filed, which was also overruled. (Rec., 
pp. 17-18-19.) 

The jury found much difficulty in convicting Story 
and returned to the court twice for instructions and 
finally after the court had disregarded the theory of 
the defendants, namely, that there could be no aider 
and abettor to an involuntary manslaughter, the 
matter having been squarely put to the court in the 
10th prayer, both defendants were convicted. O’Connor 
absolved Story of any blame in the matter. “Story 
was not touching the wheel nor the gears at all when 
I hit him” (Rec., p. 55). Story disclaimed at all times 
that he drove the car (Rec., p. 39). He expressly repu¬ 
diated O’Connor’s confession when confronted with 
O’Connor (Rec., p. 39) (Rec., p. 47). The appellant 
stands before this court convicted of an offense, in 
which he had no common design and in which he in 
nowise contributed to the alleged gross and wanton care¬ 
lessness of his codefendant. 

Assignment of Errors. 

The following errors, it is respectfully urged, were 
committed by the trial court: * 

1. The overruling of the demurrer. 

2. The overruling of a motion for a severance. 

3. In failing to follow Section 1033 of the Revised 
Statutes of the United States, as far as the name of 
John E. Preston, Jr., was concerned. 

4. In admitting McCarthy’s testimony that he 
searched O’Connor outside of Story’s presence, and in 
admitting conversations between O’Connor and the 
witness McCarthy out of the presence and hearing of 
Story. 

5. In admitting McCarthy’s testimony as to the 


\ 


4 

efforts he made to locate the watch after he put it back 
in O’Connor’s pocket. 

6. In admitting in evidence, any statements or actions 
made by O’Connor outside the hearing and presence 
of Story, and in admitting anything that was found 
or done by O’Connor outside of Story’s presence and 
hearing. 

7. In admitting the statement obtained from Story 
and in allowing the Government to introduce Govern¬ 
ment Exhibit Six, the same being the statement of 
O’Connor, which was allowed over the objection and 
exception of the defendant Story, because the statement 
was not voluntarily obtained, and there was no proof 
of the corpus delicti. 

8. In admitting Wilson’s testimony that when Govern¬ 
ment’s Exhibit Six was read to Story he made certain 
statements. 

9. In admitting in evidence Government Exhibit 
Seven because of the manner in which it was obtained. 

10. In admitting Wilson’s testimony as to what 
he and other officers did to locate the watch, and per¬ 
mitting the same to go into evidence against Story, 
such testimony having no probative value and occurring 
out of the hearing and presence of the defendant Story. 

11. In refusing to direct a verdict of not guilty. 

12. In refusing to require the Government as far 
as Story was concerned, individually and severally, to 
elect on any count of the indictment. 

13. In refusing to grant defendant Story’s prayer 
No. One. 

14. In refusing to grant defendant Story’s prayer 
No. Ten. 
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15. In refusing to grant defendant Story’s prayer 
No. Twenty-six. 

16. In overruling the motion in arrest of judgment 
on the ninth count of the indictment. 

Errors Grouped. 

Assignments of Error as follows: 

I. 1-2-4-12-17. 

II. 3. 

III. 4-5-15. 

IV. 11-12-13-14. 

V. Prayers 1-10-26-37. 

Point I. 

(Assignments 1, 2, 4, 12, 17.) 

Demurrer (Rec., p. 14); Overruled (Rec., p. 15); 
Severance (Rec., p. 15), First Trial; Overruled (Rec., 
p. 16); Renewal at Second Trial (Rec., p. 24); Motion in 
Arrest of Judgment (Rec., p. 17); Motion to Elect 
(Rec., p. 51); Motion in Arrest Overruled (Rec., p. 19). 

The time of the alleged occurrence is November 16, 
1924. On January 5, 1925, the indictment was returned 
and on January 28th a demurrer was filed (Rec., p. 14), 
which attacks in eight grounds, the indictment for 
failing to charge with sufficient certainty, precision 
and definiteness in law a crime; for vagueness, indefinite¬ 
ness and uncertainty to state in law a crime; as being 
fatally defective in other particulars; as failing to set 
forth the specific act relied upon as constituting a 
crime; for indefiniteness and uncertainty, so as not to 
put the defendant on notice of the crime with which 
he is charged; for failing to allege with more particularity 
the manner of causing the death of the deceased. 

The indictment was laid in nine counts. The first 
six counts charged appellant and his codefendant 
O’Connor with murder in the first degree. The third 
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group of counts charged involuntary manslaughter. 
In each group of counts the first count charged that 
the automobile was operated by both defendants 
jointly. The second count in each group charged 
that the appellant operated the automobile and the 
defendant O’Connor was a principal on the theory 
that he aided and abetted the appellant, under Section 
908 of the Code. The other count of each group charged 
the appellant O’Connor with operating the auto¬ 
mobile, Story being principal under Section 908 of the 
Code (Rec., p. 113). Acquittals were had on the first 
eight counts, a conviction on the ninth count (Rec., 
p. 16). This was the count which attempted to charge 
O’Connor with driving the car, and appellant Story, a 
principal under Section 908 of the District of Columbia 
Code. The offense charged was that of involuntary 
manslaughter. 

It will be noted, that the defendant Story was ac¬ 
quitted under the seventh count of jointly operating 
the automobile, with O’Connor, and under the eighth 
count of actually driving the automobile, although he 
was convicted under the ninth count of “an alleged 
aiding and abetting,” that for which he was acquitted 
in the seventh and eighth counts. 

The ninth count charges: “That the said Vernon 
S. Story and the said James O’Connor, on, to wit, the 
said November 16, 1924, and at the District of Columbia 
aforesaid, with a certain automobile, which he, the 
said James O’Connor, then and there was operating 
and driving upon and along a certain lane, road and 
highway there situate, against and upon the said Charles 
F. Jarvis, then and there being, feloniously, violently, 
wantonly, recklessly and negligently, did make an 
assault; and that he, the said Vernon S. Story, and he, 
the said James O’Connor, the said automobile, so by him, 
the said James O’Connor, then and there operated and 
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driven as aforesaid against and upon him, the said 
Charles F. Jarvis, then and there feloniously, violently, 
wantonly, recklessly and negligently did force, drive and 
run, and thereby then and there feloniously, violently, 
wantonly, recklessly and negligently did strike, hit and 
beat him, the said Charles F. Jarvis, with the said auto¬ 
mobile so by him, the said James O’Connor, then 
and there operated and driven as aforesaid, and that 
he, the said Vernon S. Story, and he, the said James 
O’Connor, by forcing, driving, and operating said 
automobile against and upon and over him, the said 
Charles F. Jarvis, and by such striking, hitting and 
beating of him, the said Charles F. Jarvis, as aforesaid, 
did thereby then and there feloniously, violently, 
wantonly, recklessly and negligently give to him, 
the said Charles F. Jarvis in and upon the skull and 
neck and head of him, the said Charles F. Jarvis, cer¬ 
tain mortal wound and fractures, of and from which said 
mortal wounds and fractures he, the said Charles F. 
Jarvis, on the day aforesaid, in the year aforesaid, and 
at the District of Columbia, aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That he, the said Vernon S. Story, and he, the said 
James O’Connor, him, the said Charles F. Jarvis, 
in the manner and by the means aforesaid, feloniously, 
violently, wantonly, recklessly and negligently did 
kill and slay; against the form of the statute in such 
case made and provided, and against the peace and 
government of the said United States.” 

In Ainsworth vs. U. S., 1 App. D. C., 518, wherein 
defendants were charged with manslaughter, demurrer 
was filed to the indictment, which was overruled and 
a special appeal allowed to the Court of Appeals. The 
indictment contained but a single count and charged 
the defendant and others with alleged omissions or 
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neglected duties in regard to the construction of Ford's 
Theatre which collapsed on the 9th of June, 1893. 
The court after stating the rule regarding the certainty 
of the indictment said: 

“The charge in this indictment is too general 
and indefinite to form the basis of a conviction 
and judgment and therefore the demurrer should 
have been sustained" (527-528). 

In U. S. vs. Geare, 54 App., 30, “An indictment 
charging Reginald W. Geare and others with involuntary 
manslaughter and to which a demurrer was sustained, 
the ruling was upheld by this Honorable Court. The 
subject matter of the indictment dealt with the collapse 
of the Knickerbocker Theatre roof on January 28, 
1922, and charged an alleged joint negligence of the 
defendants in connection with the construction of the 
theatre building. Said the court at page 33: 

“This brings us to the second branch of the 
case, the failure of the indictment to state facts 
sufficient, if true, to establish criminal negligence. 
The negligence, here sought to be charged against 
these defendants, occurred while they were en¬ 
gaged in the performance of lawful acts. In 
such cases the indictment must set out with the 
utmost clearness the facts upon which criminal 
negligence is predicated. In this the present 
indictment is lacking. Indeed, it fails to meet 
any of the established rules of criminal pleading. 
An indictmment should contain every essential 
fact necessary to clearly define the crime, and 
the offense sought to be charged should be set 
out with sufficient accuracy and completeness to 
support a judgment, either upon demurrer or 
conviction. It is true that the indictment charges 
the defendants collectively with undertaking 
and assuming to construct and erect the building, 
and to plan, design, fabricate, and furnish 
materials therefor, and that in so doing they 
unlawfully, feloniously, and carelessly failed and 


9 


neglected to perform their separate assumptions 
and obligations in a careful and skillful manner. 
But these are merely conclusions of the pleader. 
Nowhere does it appear in what particular the 
cement, or brick, or steel work was defective; 
nor does it appear in what respect the plans and 
specifications and superintendence or inspection 
of the w T ork contributed to the accident. 

“The reason for the requirement that all the 
material facts and circumstances, essential to a 
clear definition of the offense, must appear in 
the indictment, ‘is, first, to furnish the accused 
with such a description of the charge against 
him as will enable him to make his defense, and 
avail himself of his conviction or acquittal for 
protection against a further prosecution for 
the same cause; and, second, to inform the court 
of the facts alleged, so that it may decide whether 
they are sufficient in law to support a con¬ 
viction, if one should be had. For this, facts 
are to be stated, not conclusions of law alone. 
A crime is made up of acts and intent; and these 
must be set forth in the indictment, with reason¬ 
able particularity of time, place and circum¬ 
stances.’ ” United States vs. Cruikshank, 92 U. S., 
542, 558 (23 L. Ed., 588). 

A reading of this ninth count indicates a general 
charge of negligence, in mere conclusions by the pleader. 
No averment in it disclosing what part, if any, Story 
played in the negligence, and no averment in it to 
show any particular facts or acts of negligence. The 
rule as announced by this Honorable Court in the 
Ainsworth case, supra, and followed in Geare vs. U. S. 
has not been departed from. Sinclair vs. U. S., 49 
App. D. C., 351, does not apply for the sufficiency 
of the indictment was not raised, the decision turning 
upon the failure to give certain specific instructions. 
In the Sinclair case the particular charge of negligence, 
was that the machine was driven at a great and unlawful 
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rate of speed. There is no such averment in this 
ninth count. How was Story to know what particular 
thing he did? How was Story to know what particular 
specification of negligence he was to meet? It is urged 
that the particular act of negligence should be set forth. 
The defendant Story was not informed as to what act of 
negligence he had performed or what particular duty 
he had failed to do or had done unlawfully. How did 
he aid and abet? 

Indictment Must Fail. 

United States vs. Hess, 124 U. S., 483, 31 L. Ed., 512; 
Pettibone vs. U. S., 148 U. S., 197, 37 L. Ed., 419; 
U. S. vs. Cruikshank, 92 U. S., 542, 22 L. Ed., 588; 
.Ainsworth vs. U. S., 1 Apps. D. C., 518; Hunter vs. 
D. C., 47 Apps. D. C., 406; Jamison vs. D. C., 47 Apps. 
D. C., 411; Wiley vs. D. C., 47 D. C. Apps., 412; Tyner 
vs. U. S., 23 Apps. D. C., 324; Geist vs. U. S., 26 Apps. 
D. C., 594. 

Facts, and Not Mere Conclusions from Facts, Must Be 

Stated. 

2 Hawk. P. C., 24, Sec. 57. 

1 Whart. Crim. Law (7th Ed.), Sec. 285. 

Moens vs. U. S., 267 F., 317, 50 Apps. D. C., 15. 

A reading of the indictment discloses nothing but a 
general conclusion. 

In Hunter vs. D. C., 47 Apps. D. C., 406, an informa¬ 
tion was filed against the defendants, alleging that 
they congregated and assembled on a certain avenue 
and then and there crowded, obstructed and incommoded 
the sidewalk, which was held insufficient, for failing 
to set out facts constituting an offense, and the court said: 

“The information is too vague, general and 
uncertain to meet the requirement of the es¬ 
tablished rules of criminal pleading, and is, 
therefore, insufficient in law.” 
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WHEN AN ACT IS NOT UNLAWFUL BUT 
BECOMES SO BY CIRCUMSTANCES AND RELA¬ 
TIONS, ALL THESE CIRCUMSTANCES AND RE¬ 
LATIONS IN WHICH THE ILLEGALITY CON¬ 
SISTS SHOULD BE SET OUT IN THE INDICT¬ 
MENT. 

Com. vs. Clark, 2 Ashm., 105. 

Com. vs. Beerbrower, 5 Pa. Law J., / ^ 

Pierce vs. State, 33 Tenn. (1 Sneed, b6), 60 Am. 

Dec., 135. 

Twelve-Mile Turnpike Co. vs. Com., 4 Ky. L. 

Rep., 369. 

Where charge of negligence, is insufficient in an in¬ 
dictment alleging a neglect of duty. 

State vs. Johnson, 61 L. R. A., 277. 

In U. S. vs. Townsend, 214 Mich., 267, 180 N. W., 
177-274, the court said, in distinguishing between 
involuntary manslaughter, while performing an un¬ 
lawful act, not a felony, and an indictment for man¬ 
slaughter arising out of some negligence in doing a 
lawful act in a grossly negligent manner: 

“In the former case it is sufficient to allege 
an unlawful act with sufficient particularity to 
identify it, and then to charge as a consequence 
the defendant caused the death of the deceased, 
and there is no need to aver in detail the specific 
acts of the accused. But in the case of man¬ 
slaughter committed through gross or culpable 
negligence while doing a lawful act the duty 
which was neglected, or improperly performed, 
must be charged as well as the acts of the accused 
constituting failure to perform or improper per¬ 
formance.’ ’ 

In U. S. vs. Holtzhauer, 40 F., 76, the indictment 
charged that by the negligence, misconduct and in¬ 
attention to their duties on the part of certain officers 
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of a steamboat, a life was destroyed, without setting 
out the facts upon which such charge was based. The 
court held this count defective saying. “That the 
pleader should have described some facts upon w T hich 
the Government relied to prove misconduct, negligence 
or inattention to duties on the part of one or both of 
the defendants. These words and phrases are vague 
and may be subject to different meanings and inter¬ 
pretations. What did either of the defendants do or 
omit to do that makes him guilty of any one of these 
general charges? It would not have been impossible 
or even difficult to set out the acts or omissions by 
the proof of which a conviction was to be asked for. 
The prosecuting officer must know what those acts or 
omissions were and it would be unreasonable and 
unjust to leave the defendants in ignorance of them 
until the day of the trial, and when, if they had been 
spread on the record, they could have been disproven 
or satisfactorily explained.” 

In People vs. Quimby, 113 App. Div., 793, the court 
said, wherein an indictment, which attempted to 
charge the crime of manslaughter in the second degree 
was demurred to: 

“There is no allegation from which we can 
tell in what respect the defendants failed in 
their discharge of their duty to the deceased, 
and certainly there is nothing which apprises 
the defendants of the particular act or omission 
with which they are charged.” 

In State vs. Gesas, 162 P., 366, wherein the defendant 
was charged with having operated a motor vehicle 
contrary to the statute which is then set out in the 
indictment, the court said: 

“A mere cursory reading of the information 
is sufficient to convince that not a single specific 
act is charged. Then the further question arises 
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does the charge fail to inform the defendant of 
the nature and character if the offense which 
he is called to answer upon his final trial, as 
the Supreme Court of Missouri says the law 
requires. . . . What is the defendant re¬ 

quired to meet? What act or omission is he to 
explain or controvert. It is true, it is charged 
that he failed to have the motor vehicle under 
immediate control. . . . When, as here, the 

statute does not attempt to define or describe 
the acts constituting the offense and where the 
offense arises out of lawful acts which it is charged 
were negligently or unlawfully done or omitted, 
the acts relied upon should be stated in the 
information. This is clearly illustrated by the 
Court of Appeals of the District of Columbia 
in the case of Ainsworth vs. U. S., 1 Apps. D. C., 
518.” 

Undoubtedly certain cases will be cited by the Gov¬ 
ernment in an attempt to maintain this indictment, 
but it is respectfully suggested that a distinction will 
be noted in those cases. 

In Sinclair vs. U. S., 49 Apps. D. C., 351, wherein 
in the opinion of the court it is stated that the indict¬ 
ment by which defendant is charged “ ‘feloniously, 
wantonly, recklessly, and negligently did drive and run’ 
an automobile, ‘at a great and unlawful rate of speed, 
and that in so driving and running said automobile 
as aforesaid’ he caused one Henry Tolson to be thrown 
out of the automobile, and thereby inflicted upon him 
a mortal wound, from which he died.” There was no 
demurrer filed and a reversal was had because of errors 
committed in the instructions. As we understand 
the Sinclair case, when the court referred to the dis¬ 
tinction between charging negligence generally and 
specifically it did not deal at all with the sufficiency 
of the former, but only with the character of proof 
that could be offered. We believe that the discussion 
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of the Watson and Schultz cases shows the Appellate 
Court recognized the distinction between unlawful acts 
and lawful acts negligently performed. 

Bill of Particulars Can Not Cure Defective Indictment. 

In U. S. vs. Comyns, 248 U. S., 349, 63 L. Ed., 287, 
it was stated: “In reviewing the judgment we shall 
disregard the bill of particulars since this forms no 
part of the record for the purposes of a demurrer. 
Dunlop vs. U. S., 165 U. S., 486-491, 41 L. Ed., 799-800.” 

That negligence must also be pleaded in an indictment 

See Regina vs. Barrett, 61 E. C. L., 342. 

State vs. Smith, 66 Mo., 92. 

People vs. Harris, 134 N. Y. S., 409. 

Rex vs. Green, 32 E. C. L., 549. 

People vs. Quimby, 113 App. Div., 793. 

State vs. Gesas (Utah), 162 P., 366. 

State vs. Haggerman, 13 N. J. L., 314. 

State vs. Hassonfield and Camden Turnpike Co., 
65 N. J. L., 97. 

State vs. Middlesex and Somerset Trac. Co., 
67 N. J. L., 14. 

(2) Severance Should Have Been Granted. 

Throughout the entire pleading and trial counsel for 
appellant attempted to separate his defense from that 
of his co-defendant O’Connor. Seasonably after the 
overruling of the demurrer he filed a motion for a sever¬ 
ance (Rec., p. 15), which stated that his rights 
would be prejudiced by going to trial with defendant 
O’Connor; that evidence competent against O’Connor 
would not be competent against him; that his defense 
was so inconsistent and dissimilar to that of O’Connor’s, 
that the two could not be tried together without serious 
injury to the rights of this appellant. 

THE REASON FOR THE SEVERANCE WAS 
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STATED ON PAGE 15 OF THE RECORD, and 
severance should have been granted. 

19 Encycl. Plead. & Prac., 528. 

* Whart. Crim. Plead. & Prac., 9th Ed., Sec. 310. 
Bishop Crim. Proced., 3rd Ed., Sec. 1019A. 

People vs. Buckminster, 274 Ill., 445. 

In U. S. vs. Noble, 294 F., 691, the court said: 

“Antagonistic defenses calculated to prejudice 
one of several defendants jointly accused will 
move the discretion of the court to grant that 
one a separate trial.” 

Substantial injury was shown and severance should 
have been granted. Maxey vs. U. S., 30 Apps. D. C., 71. 

(3) Judgment Should Have Been Arrested. 

Throughout the course of the trial he objected (Rec., 
pp. 37-38) to the introduction of testimony introduced 
against O’Connor. Finally after his conviction he 
seasonably filed a motion in arrest of judgment which 
is set out in extenso at Record (17) and raised the point 
that in this jurisdiction there could be no conviction, 
even if the ninth count properly pleaded the same, of 
an accessory before the fact in an involuntary man¬ 
slaughter. The motion in arrest of judgment should 
have been granted. In other words, the appellant is 
attempted to be charged as a principal under Section 
908 of the Code, in that he aided and abetted, etc., 
the defendant O’Connor in the commission of an in¬ 
voluntary manslaughter. It is his contention that 
he could not be guilty of so aiding and abetting O’Connor, 
because involuntary manslaughter pre-supposes there 
was no design or purpose. To aid, assist, abet, etc., 
there must be a common purpose or design and he who 
aids, assists, abets, etc., must be aware thereof. It 
appears from record (58) that the defendant O’Connor 
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asked to be allowed to drive the car; that he got behind 
the wheel and that Story got in the front seat with 
him; that O’Connor started up the Lane and when he 
got six feet from the deceased, the deceased turned 
around and grabbed the fender of the car whereupon 
he was hit and knocked down; the appellant w T as not 
touching the car or the gears when the deceased was 
hit (Rec., p. 57); there is no evidence, other than the 
above, that he was in any way aiding or abetting r 
except the alleged confession of O’Connor (Rec., p. 42), 
wherein it was said by O’Connor that appellant Story 
was driving the car, which statement O’Connor after¬ 
wards repudiated. A statement which the police officers 
told him to make and he would be exonerated. The 
jury believed O’Connor’s alleged confession to be 
untrue, by reason of the fact they brought in a verdict 
of not guilty on the first eight counts of the indictment, 
in three of which it was charged that defendant Story 
was actively driving the car that killed the deceased. 
And as was so well said in the Polen Case, 41 D. C. 
Apps., page 6, “The verdict against Polen under this 
count was virtually set aside because he was adjudged 
guilty and sentenced under the fifth count only, which 
charged him with holding the brick.” 

So, in this case, the only evidence against appellant 
was disregarded by the jury where he was found not 
guilty under the first eight counts. The only evidence 
to be considered by this honorable court upon the 
point then is that contained in the record (53-54). 
Particular attention is invited to record (55) wherein 
O’Connor states under the cross-examination of the 
Government, “That he was driving the car; that witness 
was driving the car; that Story was not touching the 
wheel nor gears when I hit the man.” Story stead- 
fastedly insisted that he did not drive the car. 

AT COMMON LAW NO ACCESSORY BEFORE 
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THE FACT IN AN INVOLUNTARY MAN¬ 
SLAUGHTER. 

Section 1 of the District Code provides:— 

“The common law, all British statutes in 
force in Maryland on the twenty-seventh day of 
February, eighteen hundred and one, the princi¬ 
ples of equity and admiralty, all general acts of 
Congress not locally inapplicable in the District of 
Columbia, and all acts of Congress by their terms 
applicable to the District of Columbia and to 
other places under the jurisdiction of the United 
States, in force at the date of the passage of 
this act shall remain in force except in so far 
as the same are inconsistent with, or are replaced 
by, some provision of this code.” 

Section 802 of the District Code provides the punish¬ 
ment of manslaughter as follows:— 

“Whoever commits manslaughter shall be pun¬ 
ished by a fine of not exceeding one thousand 
dollars, or by imprisonment not exceeding fifteen 
years, or by both such fine and imprisonment.” 

There is no statutory definition of manslaughter in 
the District of Columbia, but the crime gets its definition 
from the common law. 

DeForrest vs. U. S., 11 Apps. D. C., 458-465. 

U. S. vs. Watson, 3 Cranch. C. C., 34. / 

U. S. vs. Marshall, 6 Mackey, 34. 

U. S. vs. Hale, 4 Cranch C. C., 83. 

The rule undoubtedly was as above stated and inas¬ 
much as we have no definition of manslaughter in our 
Code, Section 802 dealing only with the punishment of 
the crime, the common law manslaughter is apparently 
in effect here. 
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Rule in Common Law States. 

“There can be no aider or abettor in the commission 
of involuntary manslaughter. A person will not be 
held responsible for the act of another causing death 
unless such act was designed either directly or conse¬ 
quentially to hurt or injure someone else.” 

Wharton on Homicide, 3rd Ed., Sec. 47. 

In Hale P. C., 1. “In manslaughter there can be no 
accessories before the fact, for it is presumed to be 
sudden; for if it were with advice, command or delibera¬ 
tion, it is murder and not manslaughter; and the like 
of se defendendo. And, therefore, in an indictment of 
manslaughter only, if others be indicted as accessories 
before the fact, the indictment is void against them. 
And if ‘A’ be indicted of murder, and ‘IT as accessory 
before by procurement, etc., and ‘A r is found guilty 
only of manslaughter ‘B’ shall be discharged.” 

Bibithes Case, 4 Coke, 43b, 1 Hale P. C., 437. 

See also: 4 Black Comm., 35. 

1 Bish. Crim. Law Sec. 678. 

1 Bish. Crim. Law, 3 Ed., Sec. 620. 

Russell on Crimes, 8 Ed., 579. 

In State vs. Phillips, 117 Mo., 393, 22 S. W., 1079-1081, 
the court quoted with approval Bibithes case heretofore 
referred to in 1 Hale P. C., 437. 

In State vs. Steeves, 29 Ore., 112, 43 Pa., 947, al¬ 
though the defendant was not present, he was jointly 
indicted for the crime of murder in the first degree. 
Separate trials were had. One defendant was con¬ 
victed of murder in second degree, State vs. Kelly 
(42 P., 217), and the defendant Steeves of manslaughter. 
The defendant’s counsel, after the state had introduced 
its evidence and rested, moved for a verdict on the 
ground inter aha that the indictment did not charge 
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the defendant with the commission of the alleged 
crime for which he had been tried, the court followed 
the doctrine of no accessory before the fact in invol¬ 
untary manslaughter. 

In Ogle vs. State, 16 Tex. App., 361: 

“And at common law there can be no accessory 
before the fact to manslaughter, because man¬ 
slaughter is an offense which is considered at 
law sudden and unpremeditated. 

In Bowman vs. States, 20 S. W., 558: 

“B and J were convicted of manslaughter. 
The evidence showed that J struck the de¬ 
ceased in the yard with a rock. 

“After J left the house B struck the fatal 
blow with a bed slat in the house. Held that J 
could not have contributed to the death of the 
deceased as a principal and the judgment against 
J should be reversed as there can be no accom¬ 
plices to manslaughter.” 

See also State vs. Robinson, 12 Wash., 349, 
41 P., 902. Goff vs. Byby (Cro. Eliz. Eng., 
540). 

In State vs. Gray, 116 Iowa, 234-235, certain of the 
instructions are complained of. 

“First it is said that the court erred in instructing that 
defendant might be found guilty although he did not 
fire the fatal shot in the event he assisted, aided or 
abetted in the perpetration of the crime, and that his 
offense would be the same as that of the principal. 
The alleged error is predicated upon two propositions. 
First, that there is no evidence tending to show that he 
was an accessory before the fact. Second, that one 
can not be an accessory to the crime of manslaughter. 
The first proposition is met by what we have said 
regarding the evidence, and the second is not true as 
an abstract principle of law. It may be (although 
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we do not decide the point) that one can not be an 
accessory to involuntary mansalughter; or an accessory 
to voluntary manslaughter when he is not present.’ r 

To sustain this point we cite the case of Adams vs. 
State, 65 Ind., 565. 

Adams and several others were indicted for murder 
in the first degree. One Patterson was a defendant 
who fired the fatal shot. The court in its opinion,, 
at page 572, says: 

“It would seem from the evidence in this 
case that if any one was guilty of the death 
of Anthony White, it was the defendant James 
Patterson; and as to him we think the evidence 
fails to show, that, in the killing of White, he 
was guilty, beyond a reasonable doubt, of any 
higher grade of homicide then manslaughter. 
Assuming from the evidence, as we may fairly 
assume, that James Patterson, in the homicide 
of White was guilty of no higher grade of crime 
then manslaughter, then the question remains, 
and, as it affects the appellant, Adams, the 
important and controlling question in the case, 
was James Patterson guilty of voluntary or 
involuntary manslaughter? In the statute of 
this state defining felonies and prescribing punish¬ 
ment therefor, these two grades of homicide 
are classed together and defined, in the same 
section, and to each the same punishment is 
affixed. But the two grades are widely and 
essentially different, each from the other, as well 
we think in the moral turpitude of the crime as 
in the constituent facts which determine the 
grade and character of the offense. Voluntary 
and involuntary manslaughter, as defined in the 
statute, ‘differ from each other in this: That, 
in the first kind, the .unlawful killing is voluntary, 
that is the killing if'done by design, by intention 
or purposefully; but, in the second kind the 
unlawful killing is involuntary, that is, without 
any design, intention or purpose of killing, but 
in the commission of some unlawful act.’ Bruner 
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vs. State, 58 Ind., 159, these two kinds of man¬ 
slaughter are so widely different from each other, 
that, in the case just cited, we held, and we 
think correctly so, that, where a party was 
charged in an indictment with the commission 
of voluntary manslaughter he could not be 
rightfully convicted, if the evidence showed 
that he was guilty, if guilty at all, of involuntary 
manslaughter. 

“If, now, it be conceded in the case at bar, 
that the taking of the pistol from Anthony 
White, was an unlawful act, and if, while engaged 
in this unlawful act, in the struggle for the 
pistol, and when it was in the hands of the 
defendant James Patterson, it was accidentally 
discharged, and the shot thus fired, without 
any design, intention or purpose of killing, caused 
the death of White, it is very clear, we think, 
that the defendant James Patterson, in such 
killing of White, would be guilty only of invol¬ 
untary manslaughter, as the same is defined in 
the statute of this State. If, as we have seen, 
the appellant, Adams, was called upon by James 
Patterson, to participate, and did participate, 
in the commission of the unlawful act of taking 
the pistol from White, which act we regard as 
merely a misdemeanor, can it be correctly 
said, that the appellant, as the aider and abettor 
of Patterson in the commission of such mis¬ 
demeanor, became and was his aider and abettor 
in the involuntary manslaughter which resulted 
from such misdemeanor? Can there be an 
aider and abettor in a case of involuntary man¬ 
slaughter? It seems clear to us, that these ques¬ 
tions must be answered in the negative. An aider 
and abettor is one who assists another in the 
accomplishment of a common design or purpose; 
he must be aware of, and consent to, such design 
or purpose. But, as we have seen, in invol¬ 
untary manslaughter, the killing is done without 
any design or purpose of killing; and if the 
perpetrator of the crime had no design or pur- 
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pose of committing it, it is very certain, we 
think, that there could be no aider or abettor 
in such crime.” 

In People vs. Scanlon, 132 N. Y. App. Div., 528, 
117 N. Y. Supp., 57, a conviction of one Albo was 
reversed because of an attempt to fasten the negligence 
of the driver of the automobile on him. Said the 
court: 

“He was not running the machine. He could 
not turn it the few feet that were necessary 
to avoid this accident. 

“Scanlon testifies that his instructions were 
to give full leeway to any passing vehicle. Albo 
had the right to assume that with the streets 
sufficiently broad to make an easy passage 
the chauffeur would exercise proper judgment 
and turn out his machine sufficiently to avoid a 
collision. In the few seconds of time which 
elapsed after he might have seen that a collision 
was to occur he could not give directions which 
would avoid the collision. The whole thing, 
as it were, was instantaneous in the control 
of the chauffeur and in no way in the control 
of the owner of the car. He had not the wheel 
at hand. It is true that the chauffeur was under 
the control of the owner, but that means the 
general control. He might give general direc¬ 
tions, it would be impossible however, to give 
specific directions as to the manner of driving 
upon each separate piece of road over which 
they were passing. If it were the chauffeur’s 
habit to run so close to other cars as to cause 
danger, and Albo knew of it, without correcting it, 
he might be held for this negligence; but there 
is not one word of evidence to the effect that 
this was the habit of the chauffeur, and Albo’s 
conviction must rest upon his failure within a 
second of time to give directions which could not 
even be comprehended and acted upon, if given 
in time to have avoided the accident. It is not 
contended that for the purposes of a criminal 
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prosecution the negligence of Scanlon could be 
attributed to the defendant Albo. 

“It seems clear therefore that the conviction 
of the defendant Albo was unjustified and that 
conviction must be reversed.” 

It appears from the record (page 53) that the defend¬ 
ant O’Connor asked to be allowed to drive the car; 
that he got behind the wheel, and that Story got in the 
front seat with him; that O’Connor started up the lane 
and when he got six feet from the deceased, the de¬ 
ceased turned around grabbed the fender of the car 
whereupon he was hit and knocked down. The appel¬ 
lant was not touching the wheel nor the gears of the 
car at all when the deceased was hit (Rec., p. 57). 

No Evidence to Convict Story. 

There was no evidence for the jury to consider as far 
as Story was concerned. Mere speculation, suspicion 
and conjecture convicted him. He did not have 
the wheel or touch the brakes and the killing 
took place so suddenly that he could not have stopped 
the affair. The deceased stepped in front of the machine 
and met his death. “Could both be convicted under 
the ninth count” queried the foreman of the jury? 
Because Story was there he was convicted and his 
judgment should be set aside. Search the record and 
you find no evidence that Story aided. 

Point II. 

(Assignment 3.) 

The name of Edward Preston, Jr., was on the 
list furnished counsel as a witness to be called in 
support of the indictment. After the witness had 
been sworn it developed that he was John E. Preston, 
Jr. Proper objection was made which the court over¬ 
ruled, exception being reserved and the witness was 
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permitted to state that he was sometimes known 
as Edward Preston, Jr. This testimony was very 
material and its admission was in violation of the 
Revised Statutes, Sec. 1033. 

Points HI, IV. 

(11-12-13-14.) 

Story insisted on a separate trial claiming that his 
course of conduct was different from that of O’Connor. 
Notwithstanding his physical condition, Story having 
been visited by a doctor twice while he was locked 
up at the station house (Rec., p. 39) and while he was 
suffering intense pain from his arm which was in a 
plaster paris cast, was suddenly confronted with a 
statement which O’Connor had made involving him and 
is told by the officers “Now 0 r Connor has implicated 
you what have you got to say about it,” he repudiated 
O’Connor’s statement and attempted to strike him. 
(Rec., p. 50.) 

Seasonable objection was made to the introduction 
of this confession of O’Connor against him and although 
the jury was told to exclude it, yet he was prejudiced by 
its admission, and (Rec., p. 41) he particularly objected 
to its introduction upon the ground that the corpus 
delicti had not been proven (Rec., p. 48) according to 
the averments of the indictment. This was error. A 
separate trial would have avoided all this, and eliminated 
what took place between O’Connor and the officer 
outside of Story’s presence. 

Point V. 

Refusal of Prayers. 

Prayer Ten (Rec., p. 63) requested the court to 
instruct the jury to return a verdict of not guilty as to 
Story on the ninth count. The court refused to do 
this and committed prejudicial error. 



25 


It is respectfully urged that prayer ten, again raised 
the proposition of no conviction on the ninth count 
as far as Story was concerned because there could be 
no aider and abettor to an involuntary manslaughter. 
The court entirely disregarded this theory and told the 
jury that there could be a conviction and it might be 
interesting to note that the jury retired at 2.34 o’clock 
P. M. and at 4 o’clock requested' further instructions 
(Rec., p. 90). 

“The Foreman of the Jury (Mr. Sheehy): Your 
Honor we would like to get additional instructions 
under eight, nine and seven.” 

The court then disregarding the 10th prayer as 
far as the defendant Story was concerned stated what 
the averments in the indictment consisted of. The 
jury then retired and again came back fifteen minutes 
later and the following occurred:* 

“The Foreman of the Jury (Mr. Sheehy): 
Your Honor, we would like to have further 
instructions on count 9, and further definition of 
aiding and abetting. 

“The Court: Aiding and abetting? 

“Mr. O’Shea: What is that? 

“The Court: They want a further definition 
of aiding and abetting. 

“Section 908 of the Code of Laws of the 
District of Columbia read as follows: 

“ Tn prosecutions for any criminal offense, all 
persons advising, inciting, or conniving at the 
offense, or aiding or abetting the principal 
offender shall be charged as principal and not as 
accessory, the intent of this section being 
that as to all accessories before the fact the 
law heretofore applicable in cases of misdemeanor 
only, shall apply to all crimes, no matter what it 
may be.’ 

“The latter part of this section has reference 
to the former state of the law, with which you 
are not now concerned. 
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“You will see from this section that all persons 
advising, inciting or conniving at the offense or 
aiding or abetting the principal offender are 
legally guilty exactly as he is. Those words 
are for the most part, I think, understood by all 
men. Advising is a plain word; inciting, I think 
is well enough understood, and conniving at, that 
means 1 winking at ,’ participating in the offense 
to the extent of winking at it, and to that extent 
encouraging the offender or aiding or abetting 
the principal offender. Aiding means helping, 
and abetting means setting on, giving them 
encouragement in their unlawful act, making 
him feel secure, because the other sits by to be 
relied upon in case of necessity, for example. 
Now, one who does any of those things is just as 
guilty as the one who actually commits the 
offense, under our laws. Is that all? 

“Mr. O’Shea: Now, if your Honor please, 
will you say to, the jury, sir, under the Hicks 
vs. United States that the mere presence is not 
enough to constitute an aider or abetter. 

“Mr. Fihelly: If your Honor please, that has 
been covered by other prayers, I think. 

“The Court: Well, there is no objection to 
restating it. Well, one might be present when 
his presence has absolutely nothing to do with 
the offense, when he had no relation to or with 
the offender, and when his mere presence did not 
require him to do anything, and when his mere 
presence was not in any way an assent to the 
offense, would not indicate that by being present 
he assented to it in any way. You can not 
take the case out of its setting, out of its circum¬ 
stances. If the circumstances are such that 
one’s presence means a knowledge that the offense 
is being committed, gives the other fairly to 
understand that he approves of it and is ready 
to help in case of necessity, why, that would be 
such a presence as would amount to aiding and 
abetting, or, aiding morally, but not if there 
was not anything in the circumstances by his 
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presence to encourage the offender. Does that 
•cover the point? 

“The Foreman of the Jury (Mr. Sheehy): 
Your Honor, could both defendants be found 
guilty under the 9th? 

“The Court: I did not hear you. 

“The Foreman of the Jury (Mr. Sheehy): 
Could one or both defendants be found guilty 
under the 9th count? 

“The Court: Under the 9th count, yes; one 
or both. 

“Mr. O’Shea: Will your Honor say the aiding 
and abetting must be with reckless disregard 
for life? 

“The Court: It is not limited to aiding and 
abetting. I used that as a pre-phrase, but all 
the words are involved that I have read, and 
I think there can be no misunderstanding on 
the part of the jury so far as the criminal requi¬ 
sites are concerned. Whoever is convicted of 
the 9th count of that must be guilty of that; 
that is, either he, may be not himself—been 
driving the car, I do not mean actually, physically 
driving it, but he must have been a party in 
the way in which it was driven. 

“Mr. O’Shea: That is all right. 

“The Clerk: The jury will now again retire to 
the jury room.” 

This instruction as to what constituted aiding and 
abetting is serious error, for in one portion of it the 
court told the jury that if the defendant Story “winked” 
at the offense and to that extent encouraged the offender 
he would be guilty. This surely was a reductio ad 
absurdum. Again after counsel had requested him 
to say that mere presence was not enough to constitute 
aiding and abetting, the court stated “You can not take 
the case out of its setting, out of its circumstances. 
If the circumstances are such that one’s presence 
means a knowledge that the offense is being committed, 
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gives the other fairly to understand that he approves 
of it and is ready to help in case of necessity, why 
that would be such a presence as would amount to 
aiding and abetting, or aiding morally, but not if there 
was not anything in the circumstances by his presence 
to encourage the offender.” 

As we read this instruction to the jury, it permitted 
the jury to speculate upon Story’s presence by the 
side of O’Connor, that although he was not doing 
anything, but sitting there the fact that he was sitting 
there was enough to make him an aider and abettor, 
that the jury must have so thought is evident from the 
fact that within fifteen minutes after the jury received 
this instruction, they came back with a verdict finding 
both defendants guilty. 


Conclusion. 


The forcing of defendant Story to trial with the 
codefendant O’Connor, the elimination of Story’s 
defense, and the statement to the jury that there could 
be an aider and abettor to an involuntary manslaughter 
with the other assignments of error, clearly show that. 
Story was not given a trial to which he was entitled 
The judgment of the lower court below should be re¬ 
versed is respectfully submitted. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1926 


No. 4457 

Special Calendar No. — 


Vernon S. Story, appellant 

v . 

United States of America, appellee 


BRIEF FOR APPELLEE 


PREFATORY STATEMENT 

This case presents these questions: 

(I) As a matter of law can A under any circum¬ 
stances be guilty of involuntary manslaughter 
where an automobile physically operated by B 
strikes and kills C? 

(II) Does the indictment in this case sufficiently 

- • * 

charge involuntary manslaughter so as to warrant 
a conviction of A where the automobile physically 

i , • 

operated by B strikes and kills Cf * 

* . ^* * * .it j * 
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(III) Was there sufficient evidence to warrant 
the jury of convicting A of involuntary man¬ 
slaughter where an automobile physically operated 

by B struck and killed C? 

• , 

STATEMENT OF THE CASE 

Appellant Story and one O’Connor were jointly 
indicted in an indictment containing nine counts. 
In each count they were charged with the felonious 
killing of one Jarvis by striking him with an auto¬ 
mobile. The first three counts charged them with 
murder in the first degree—with a willful and pur¬ 
poseful killing of deliberate and premeditated 
malice. 

The first count charged that the instrumentality 
causing death, namely, the automobile, was physi¬ 
cally operated by both defendants. The second 
count charged that said automobile was physically 
operated by appellant. The third count charged 
that said automobile was physically operated by 
O’Connor. 

The fourth, fifth, and sixth counts charged them 
with first-degree murder in that they killed Jarvis 
by striking him with said automobile while perpe¬ 
trating a felony—that is, while robbing Jarvis of a 
watch. The fourth count charged that both defend¬ 
ants physically operated the automobile. The fifth 
count charged that appellant physically operated 
the automobile. The sixth count charged that 
O’Connor physically operated the automobile. 
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The seventh, eighth, and ninth counts charged 
them with involuntary manslaughter in that they 
feloniously, violently, wantonly, recklessly, and neg¬ 
ligently made an assaut upon Jarvis with said auto¬ 
mobile, and they feloniously, violently, wantonly, 
recklessly, and negligently forced, drove, and ran 
the said automobile against, upon, and over Jarvis, 
thereby causing his death. The seventh count 
charged that both defendants physically operated 
the automobile. The eighth count charged that 
appellant physically operated the automobile. The 
ninth count charged that O’Connor physically oper¬ 
ated the automobile. 

The case was tried twice. The jury disagreed at 
the first trial. At the second trial both defendants 
were acquitted on the first eight counts. Both de¬ 
fendants were convicted on the ninth count. Both 


defendants were sentenced to imprisonment for 
five years. O’Connor has not appealed. Story, in 
this case, seeks a reversal of the judgment of con¬ 
viction. He assigns thirty-six alleged errors. (R. 
20-22.) In his brief (appellant’s brief, pp. 3-5) 
he relies upon sixteen of the assignments of error. 
These assignments of error he groups in five 


classes. (Appellant’s brief, p. 5.) 

The fundamental questions, stated in the Prefa¬ 
tory Statement of this brief, will be first discussed. 
Thereafter appellee will discuss the points in the 

, * < » 1 - * » » *>' i >» 


order in which they are discussed, in appellant’s 

* * i t * i u, • • k if, * * ^ f ^ ^ r i, r t 4, 

brief. . • . , 


3 » • • . • * , , t <*, * ■ »j **i 
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THE FACTS 

Jarvis was killed on the morning of November 
16, 1924, in “an unfrequented and narrow country 
lane in the suburbs of the District.” (Appellant’s 
brief, 2.) According to the testimony of defend¬ 
ants, the defendants were more or less under the 
influence of liquor; and the defendants testified 
that the deceased was also under the influence of 
liquor. (Appellant’s brief, 2.) 

The automobile which struck and killed Jarvis 
was appellant’s automobile. On the day in ques¬ 
tion and on the ride in question Story was driving 
the automobile and O’Connor was “shifting gears” 
for him. According to a statement made by 
O’Connor (R. 42-43), Story was at the wheel and 
O’Connor helped him shift gears at the time of 
the killing. At the first trial in this cause O’Con¬ 
nor testified that Story was driving the automobile 
when it hit Jarvis (R. 55), but at the second trial 
O’Connor testified “Story was not touching the 
wheel or the gears at all when I hit the man” 
(R. 55). Appellant testified that he was not driv¬ 
ing at the time of the killing; that O’Connor said, 
“let me drive, Story, you can’t turn around with 
one arm,” and that Story let O’Connor drive. (R. 
57.) Story did not deny that, before and after 
the killing, he (Story) was physically operating 
the automobile, and O’Connor shifted the gears for 
him (R. 55-60-61) ; that at the time bf the incident 
one of Story’s arms was in a sling (R. 61). 
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The defendants and the deceased were the only 
persons present at the time of the killing. The 
deceased got in the automobile at about 1st and H 
Streets, in the City of Washington—some consid¬ 
erable distance from the place where the killing 
occurred. Jarvis had a watch on his person. 

The only eye-witnesses to the actual killing were 
the defendants. 

The body of the deceased was seen by other wit¬ 
nesses lying in the road. (R. 30, 33, 35, 36-37.) 
When witness Maier first saw the body the body 
was probably twenty-five feet from the automobile 
and the automobile was headed from the body, and 
the defendants were walking in the direction from 
the automobile toward the body. (R. 30.) The 
automobile was then at a standstill. On cross- 
examination witness Maier estimated the distance 
between the machine and the body at about one 
hundred feet. (R. 31.) He further testified (R. 
32) that the defendants were within 4 ‘five or ten 
feet” of the body. Witness Pullman testified that 
the body was on the east side (right-hand side) 
of the lane, and the automobile was in the center 
of the lane about 30 feet from the body, and that 
the defendants were walking from the automobile 
toward the body, but that when defendants saw 
witnesses Pullman and Maier defendants turned 
around and were later seen by witnesses in Story’s 
automobile some distance away, where they were 
arrested. That at the time of the arrest defend- 


r, 


ants were in Story’s automobile about “three 
squares” from the place where the body was. The 
motor was “in reverse,” Story was at the wheel, 
and O’Connor was shifting or trying to shift the 
gears. (R. 35.) 

Witness Padgett testified that the automobile 
passed witness’s house and he went “to see where 
it went up the lane”; that he “came out into the 
lane and looked up and saw the car standing in 
the lane perhaps a square above his house; that 
he saw two men outside the car; that he saw one 
man pulling a form of a man out of the car and put 
it alongside of the road; that the object was pulled 
out on the left side of the automobile; didn’t seem 
to be rough with it; just pulled it out and let it 
lay alongside of the lane there; that witness then 
went back into the house; that only one man pulled 
the form of a man out of the car; that witness no¬ 
ticed another man and his arm was in a sling or 
wrapped up with something; that it was the man 
other than the one who had a sling who pulled 
the form out of the automobile; that the man 
with the sling was standing a couple of feet apart 
from the other; that about ten or fifteen minutes 
later the witness saw a car coming down the lane 
with the policeman”; and he identified O’Connor 
as the one that pulled “the form of a man out of the 
car.” 


Decedent’s watch was not on or near his person 
when the body was found. 
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When the defendants were arrested and asked bv 

* 

policemen about the body lying down the lane the 
defendants answered with this question, “What 
man?” (R. 36, 38, 44.) 

In O’Connor’s overcoat was found the dead 

i 

man’s watch (R. 38) ; O’Connor later on threw the 
watch away (R. 43). 

O’Connor testified that the watch slipped out of 
decedent’s pocket, that he picked it up (R. 53); 
that he didn’t intend to steal anything (R. 55); 
and that he threw the watch away because he be¬ 
came freightened about the man being dead and 
thought there might be a robbery charge against 
him. 

According to the testimony of O’Connor, just be¬ 
fore the killing, both defendants were in the front 
seats (R. 53) ; O’Connor was at the wheel; Jarvis 
was out of the automobile and walking up the road. 
Jarvis was walking up the road in front of the car 
right straight where the car was heading. The 
automobile was about six feet from the man; the 
man turned around and grabbed hold of the fender, 
“and me trying to get away from the man, the 
fender hit him and knocked him down. ” On cross- 
examination O’Connor admitted that his testimony 
at the present trial differed materially from his 
testimony at the former trial. 

The verdict of conviction of both defendants on 
the ninth count under the circumstances of this 
case (it is fair to assume) negatives a premeditated, 
deliberate, and premeditated killing, as well as a 
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killing while perpetrating a robbery . Such verdict, 
however, does not negative the fact that there may 
have been a robbery . The verdict also (it is fair 
to assume) establishes that O’Connor was physi¬ 
cally operating the automobile at the very moment 
that it struck and killed Jarvis. But such verdict 
in no wise negatives Story’s participation in such 
killing. On the contrary the verdict expressly 
finds, as a fact, f1 iat Story did participate in the 
felonious, violent, wanton, reckless assault with the 
automobile upon Jarvis, and in the felonious, vio¬ 
lent, wanton, and reckless striking of Jarvis by 
the automobile. 


ARGUMENT 

I 

As a matter of law can A under any circumstances be 
guilty of involuntary manslaughter where an auto- 
mobile physically operated by B strikes and kills C? 

Appellant contends that as a matter of law A 
can not possibly be guilty of involuntary man¬ 
slaughter. He raised this point by demurrer, by 
motion in arrest and motion for directed verdict. 

This question is, therefore, the vital question in 
this case; for if appellant’s contention is correct 
the judgment and conviction should be reversed. 

On this point we are not concerned with the suf¬ 
ficiency or insufficiency of the ninth count on which 
appellant was convicted. That question (the suf¬ 
ficiency or insufficiency of the ninth count) will be 
discussed later under the second point of this 
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brief. Appellant, in his brief, argues, (1) that at 
common law there can be no accessory before the 
fact in an involuntary manslaughter and cites 
authorities, which apparently support his conten¬ 
tion; (2) that at common law there can be no aider 
or abettor in involuntary manslaughter and cites 
authorities which apparently support his conten¬ 
tion; (3) then contends that a person who is not 
the physical perpetrator of the crime can not be 
guilty of involuntary manslaughter under Section 
908 of the District of Columbia Code, which pro¬ 
vides as follows: 


Sec. 908. Persons Advising, Inciting, or 
Conniving at Criminal Offense to be 
Charged as Principals.—In prosecutions for 
any criminal offense all persons advising, in¬ 
citing, or conniving at the offense, or aiding 
or abetting the principal offender, shall be 
charged as principals and not as accessories, 
the intent of this section being that as to 
all accessories before the fact the law here¬ 
tofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the 
punishment may be. 


(1) For the purpose of argument in this case 
it could be conceded by appellee that there can 
be no accessory before the fact to involuntary man¬ 
slaughter. Appellee does not admit the correct¬ 
ness of this proposition; but concedes its correct¬ 
ness at this point for the purpose of argument: Be¬ 
cause, even if that proposition be correct—that is, 
even if there can be no accessory before the fact — 


17105 — 2 < 
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it would not, nor does not, follow, that a partici¬ 
pant—who was physically present at the time of a 

• 

killing—could not be guilty of involuntary man¬ 
slaughter. It is fundamental that an accessory, 
either before or after the fact, is a person who was 
absent when the crime was committed. 

Persons who are present and participate in the 
commission of a crime are not accessories, they are 
principals . 

1 Wharton Criminal Law (11th Ed.) Sec. 
245, p. 314; Section 263, p. 335; Section 287, 
p. 353. 

1 Russell on Crimes (9th Ed.) p. 47, 57, 

68 . 

1 Bishop Criminal Law (9th Ed.) Sec. 
649, p. 470. 

This is true whether they be present actually 
(physically) or constructively. And in this case 
it is not denied—on the contrary it is an undis¬ 
puted and admitted fact—that appellant Story 
was actually physically present at the scene of the 
killing. The applicability of this accessory-before- 
the-fact proposition is therefore apparent. 

Appellant’s first proposition is therefore unten¬ 
able. 

Consideration will now be given to his second 
proposition. 

(2) The aider-and-abettor proposition. 

Appellant’s proposition that there can be no 
“aiders or abettors’* in involuntary manslaughter 
is contrary to the principle —though not the exact 


% 
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phraseology—of the very cases upon which appel¬ 
lant places most reliance, namely, the Ainsworth 

case, 1 Apps. D. C. 518, and the Geare case, 54 
Apps. D. C. 30. 

It is true that in both the Ainsworth and Geare 
cases the indictments were held bad on account of 
the lack of sufficiency of allegations of fact . If 
the law in this District were as contended by appel¬ 
lant in this case this Court would have disposed 
of the Ainsworth and Geare cases on the proposi¬ 
tion that irrespective of the sufficiency of the alle¬ 
gations of fact, the several defendants could not 
be guilty as a matter of law . 

Significant, indeed, is the language the Late 
Chief Justice used, found at pages 524 and 525 of 
the Ainsworth decision: 

We are decidedly of opinion, however, that 
there is nothing in the nature of the offense 
charged that would make it improper to join 
the defendants in the indictment. Treating 
the indictment as being for negligence in 
the omission of duty only whereby death was 
produced, it is not difficult to conceive a state 
of ease that would support such an indict¬ 
ment. If several parties enter into a joint 
undertaking imposing upon each a personal 
duty in respect to the performance of the 
undertaking, and upon all alike, and by the 
neglect or omission of such duty the casualty 
occurs, resulting in the death of a third 
party, we can perceive no reason why an in¬ 
dictment would not he against all. But 
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whether, in the indictment before us, suffi¬ 
cient'facts are charged to connect all the 
defendants with the disaster that resulted in 
the death of Loftus is another and a different 
question. 

This principle of the Ainsworth case is reaffirmed 
by this Court in the Geare case at page 32, where 
Mr. Justice Van Orsdel said: 

It is elementary that, before one defend¬ 
ant can be held responsible for the crimina 1 
neglect of another, the connection or joint 
character of the undertaking must clearly 
appear. In the indictment there is nothing 
to show such a joint undertaking as would 
impose upon each of the defendants a per¬ 
sonal duty and responsibility in respect of 
the entire undertaking* 


An examination of the other cases relied upon 
by appellant fails to disclose a single authority di¬ 
rectly supporting appellant’s contention. 


> i 1 1 

In State v. Robinson, 12 Wash. 349, it was held 

» * * • \ 

that one charged with murder in the first degree 
as an accessory can not be convicted of manslaugh¬ 
ter where the evidence shows that he was not pres¬ 
ent when the offense was committed. 

In Bowman y. State, 20 S. W. 558 (Tex.) there 
were two separate assaults, one made by one defen- 

> * i * , » *ii. 1 

dant and the other made by the other defendant, 
and it was held that one pf the defandants, who 
was Dot present when the other defendant made 


the fatal assault, could not be convicted of man 
slaughter. 
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In State v. Phillips , 117 Mo. 389, 22 S. W. 1079, 
the defendant was convicted of second degree mur¬ 
der and the conviction was affirmed. He assigned 
as error the failure of the Court to give an instruc¬ 
tion on manslaughter and the Appellate Court held 
that there was no error in refusing to .give such 
instruction on manslaughter. , , ,, ,, 

In State v. Steeves, 29 Oreg., 85, 112, 43 p. 947, 
two defendants were jointly indicted for murder, 
and there were separate trials. One defendant 
was convicted of murder in the second, degree. 
{State v. Kelly, 28 Oreg. 225, 42 p. 217), the second 
defendant was convicted of manslaughter. There 
was in the States a statute similar to Section 908 
of the District Code. The Court held that the sec¬ 
ond defendant could properly be convicted of man¬ 


slaughter. ■ ' , s , . , , ; m . 

In Ogle v. State, 16 Tex. A. 361, 368, 369, the 
conviction was affirmed. v The, Court held that un¬ 
der the statute similar to Section 908 of the Dis- 

* ' * • t * * . . » 

triet Code there could be several persons convicted 
in a manslaughter case. In State v. Gray, 116 Iowa 


231, 234, the Court again laid , down the rule that 
more than one person could be convicted of man¬ 
slaughter under a joint indictment.., The convic¬ 
tion was affirmed. In State t v.. H addon field Co. 
(erroneously referred to. in.]appellant’s brief as 
Hassenfield Co.), 65 N> J. L.^ 97, the indictment 
was for a failure to repair»a ; road, not a man¬ 


slaughter case. 


* m t *. ?>?;•: 




t 


n 


In Reg. v. Barrett, 61 E. C. L. 342, the indict¬ 
ment was for manslaughter for nonfeasance—fail¬ 
ure to keep in operation an engine which supplied 
air in a coal mine. The defendant has absented 
himself for three days, resulting in the failure of 
the engine to work. The indictment was held in¬ 
sufficient for the reason, among others, that there 
was no direct averment that it was the duty of the 
defendant to do that which he was alleged to have 
feloniously failed to do. 

In Reg . v. Green, 32 E. C. L. 549, it was held that 
there was no evidence to establish that the captain 
of a steam vessel was guilty of manslaughter where 
his boat ran down another boat and killed an oc¬ 
cupant of the latter. 

In People v. Harris, 134 N. Y. S. 409, there was 
a joint indictment against several owners of a fac¬ 
tory for manslaughter on account of the burning 
to death of several employees. The indictment con¬ 
tained six counts, but demurrer to the fourth count 
was sustained and the demurrer to the other counts 
overruled. The report of the case does not set 
forth what the averments of this fourth count were, 
but the overruling of the demurrer to the other 
counts established that the Court held that the sev¬ 
eral persons could, as a matter of law, be jointly 
indicted for manslaughter. 

In State v. Middlesex Co., 64 N. J. L. 14, the in¬ 
dictment was for a nuisance in the failure to keep 
a road in repair. The second and third counts, 
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which alleged the obstruction of the highway, were 
held good. 

In State v. Smith, 66 Mo. 92, there was an in¬ 
dictment for manslaughter against a drug clerk for 
an alleged culpable filling of a prescription with 
opium resulting in a patient’s death. The indict¬ 
ment did not state what the prescription was, nor 
that the opium was not one of the ingredients 
thereof. Nor did it state that the defendant deliv¬ 
ered or administered or caused to be delivered or 
administered the drug causing death. Under these 
circumstances the indictment was held bad. 

In Ex parte Liotard (Nev.) 217 Pacific 961, a 
petition for a writ of habeas corpus was dismissed 
where the petitioner with another was charged 
with manslaughter. It was alleged that petitioner 
allowed another to drive his machine while in an 
intoxicated condition, resulting in the death of a 
third party. The petitioner was in the machine at 
the time of the alleged offense. 

The foregoing resume of the principal cases 
relied upon by the defendant demonstrates that 
such authorities fail to support appellant’s conten¬ 
tion. Reference will now be made to some other 
authorities. In People v. Buddensick, 103 N. Y. 
487, a joint indictment of two persons for involun¬ 
tary manslaughter was sustained. 

In Ex Parte Liotard (Nev.)* 217 p. 961, a peti¬ 
tion for a writ of habeas corpus was dismissed 
where the petitioner with another was charged 
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with manslaughter. It was alleged that petitioner 
allowed another to drive his automobile while that 
other was in an intoxicated condition, resulting in 
the death of a third party. The petitioner was in 
the machine at the time of the alleged offense. The 
principle of this case is directly in point with the ' 

instant case. 

$ 

In State v. Recke, 278 S. W. 996 (Kansas), where 
the defendant was convicted of murder in the sec¬ 
ond degree the Court said: 

In Kelley’s Criminal Law and Procedure 
(3rd Ed.) 49, it is said that there can be 
no accessory before the fact in manslaughter 
because the offense is sudden and unpre¬ 
meditated. That statement is necessarily 
limited to voluntary manslaughter. It has 
no application to involuntary manslaughter, 
where the act resulting in unexpected death, 
such as an intentional assault was not com¬ 
mitted suddenly or in heat of passion. 

In Batch v. State (Ohio), 133 N. E. 793, the con¬ 
viction of two persons of manslaughter by shooting 
was affirmed. 

In Reg . v. Longbottom, 3 Cox C. C. 39, the con¬ 
viction of two persons for manslaughter as a result 
of the killing of another person by the driving of 
a gig was affirmed. 

The textbooks are likewise against appellant’s 
contention. See 1 Wharton Criminal Law, Sec. 
481, p. 665, wherein it is stated that all persons 
implicated in negligent killing may be convicted. 
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1 Bishop Criminal Law (9th Ed.), Sec. 

629, p. 456; Sec. 637, p. 463; Sec. 649, p. 470. 

In Reg . v. Swindall et al., 2 Cox C. C. 141, the 
conviction of two persons of manslaughter for reck¬ 
less driving was affirmed. 

(3) The appellant’s conclusion that a person 
who is not the physical perpetrator of the crime can 
not be guilty of involuntary manslaughter under 
Section 908 of the District Code is clearly unten¬ 
able in view of the foregoing. The premises upon 
which his conclusion is based, as above shown, are 
false, and the conclusion is contrary to the lan¬ 
guage of Section 908 and the doctrine of the Ains¬ 
worth and Geare cases in this District and the 
cases in other jurisdictions and in England hereto¬ 
fore cited in this brief. 

II 

Does the indictment in this case sufficiently charge 
involuntary manslaughter so as to warrant a convic¬ 
tion of A where an automobile physically operated by 
B strikes and kills C? 

The cases cited by appellant in support of his 
argument that the indictment is insufficient have 
already been discussed in this brief with the excep¬ 
tion of the case of People v. Scanlon, 132 N. Y. App. 
Div. 528, 111 N. Y.S. 57, where a conviction for 
manslaughter of a person who was not the driver 

* r * 

of an automobile was reversed. In that case, how- 
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ever, the Court did not hold the indictment in¬ 
sufficient. 

It is true, as appellant points out in his brief 
that the indictment in Sinclair v. United States, 
49 Apps. D. C. 351, is not identical in phraseology 
with the allegations .of the ninth count of the in¬ 
dictment in this case; but there is nothing in the 
decision in that case that would in anywise show 
that an indictment containing the allegations that 
are contained in the ninth count in this case would 
be insufficient. 

There have been numerous convictions in this 
District, where no appeals have been taken, upon 
indictments similar to the ninth count in this case; 
and there is one case involving a similar count 
which came before this Court in the case of Clifton 
v. U . S. (1923), 52 W. L. R. 21, — Apps. D. C. —. 
In that case the indictment contained two counts. 
The first count was in its essential averments like 
the ninth count in this case. (Rees, and Briefs, 
Court of Appeals.) The second count specified 
particular alleged acts of negligence. There was 
a conviction on both counts. The conviction was 
upheld. At page 52 this Court said: 

We think that the charge of negligence 
in the indictment followed by the allegation 
that it caused* the death of Williams stated 
an offense, and that the allegations that de¬ 
fendant was under the influence of intoad- 

. ■” 4 .7 l 

eating liquor may * * * and may be 
treated as surplusage. 
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See also Schultz v. State, 130 N. W. (Nebr.) 972; 
Wilson v, State, 115 S. W. (Mo.) 1011; Queen v. 
Pargetter, 3 Cox C. C. 191. 

The ninth count of the indictment in this case 
charged felonious, violent, wanton, and reckless 
forcing of the automobile by the defendants against 
the deceased. If, as a matter of fact, appellant 
Story participated in such felonious assault result¬ 
ing in death he is in fact guilty of the felonious 
homicide—manslaughter. Under Section 908 he 
was properly charged as a principal. It is not 
necessary to a charge of a joint assault by several 
persons to specifically charge they were acting to¬ 
gether and with each other. Polen v. U. S., 41 
Apps. D. C. 4* 41 W. L. R. 817. 

In the Polen case three, persons, A, B, and C, 
were indicted for assault with a dangerous weapon 
with a brick held in the hands of A. The sufficiency 
of the indictment was questioned. The conviction 
was affirmed and this Court said: 


The defendants were charged as princi¬ 
pals. They were acting together, and the 
act of one was the act of each. The ques¬ 
tion is set at rest by Section 908 of the 
Code * * *. Under that section the in¬ 
dictment was unnecessarily elaborate. 

No rule of pleading required the setting 
forth of additional facts; it is sufficient if 
the ultimate facts be stated; and no imprac¬ 
ticable standard of particularity is required 
in setting forth these ultimate facts. * 

ill / * 1. . J. »...r I I , A V 4 
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Evans v. U f S., 153 U. S. 584, 594; Jelke v. TJ. S., 
225 Fed. 264, 274 ; Harper v. U. S., 170 Fed. 392; 
Ex parte Pierce, 155 Fed. 663, 665, affirmed in 210 
U. S. 387, 404. 

The indictments are not to be construed so that 
the object of criminal proceedings be defeated. A 
reasonable degree of clarity of expression is all that 
is required. 

Frohwerk v. U. S., 249 U. S. 204, 209. 

Hayward v. U. S., 268 Fed. 795, 805. 

Goldberg v. TJ. S 277 Fed. 211. 

DeLacey v. U. S., 249 Fed. 625, 628. 

Houston v. TJ. S ., 217 Fed. 852,854, 855. 

Durland v. TJ. S., 161 U. S., 306, 315. 

Grim v. U. S., 156 TJ. S., 604, 608. 

Lemon v. TJ. S., 164 U. S., 953, 957, 958. 

Westmoreland v. TJ. S ., 155 U. S., 545. 

Application for a bill of particulars is a proper 
remedy if the indictment is lacking in particularity. 

Rosen v. TJ. S., 161 U. S. 29. 

Tubbs v. TJ. S., 105 Fed. 59. 

Kirby v. TJ. S., 174 TJ. S. 47. 

Wilson y. U. S-, 275 Fed. 307. 

Hyde v. TJ. S., 27 App. D. C. 362. 

As was said by the Supreme Court in Burton v. 
TJ. S., 202 TJ. S. 344, at p. 372: 

The averments of the indictment were 
sufficient to enable the defendant to prepare 
his defense, and in the event of an acquittal 
or conviction the judgment could have been 
pleaded in bar of a second prosecution for 
the same offense. The accused was not en- 
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titled to more, nor could he demand that all 
the special or particular means employed in 
the commission of the offense should be more 
fully set out in the indictment. 

Ill 

Was there sufficient evidence to warrant the jury of 
convicting A of involuntary manslaughter where an 
automobile physically operated at the very moment 
by B struck and killed C? 

Appellant (in his brief, p. 23) states: 

Because Story was there he was convicted 
and his conviction should be set aside. 

If the only evidence against Story was that he 
was present, of course there was no evidence sus¬ 
taining the conviction, but the record is against ap¬ 
pellant on this proposition. The trial Court 
granted appellant’s prayer No. 32 (Rec. 69) as 
follows: 

The jury are instructed that if they believe 
from the evidence that the defendant Story 
stood by at the alleged commission of the 
crime, without taking any steps to prevent 
it, that fact alone does not constitute such 
participation in the wrong done as to show 
that he is guilty. 

The Court also granted the appellant’s prayer 
No. 43 (Rec. p. 70) : 

Though the jury may believe, from the 
evidence, that the deceased Jarvis was killed 
at the time and place in question, and that 
the defendant Story was present at the time 
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of such killing, still, if the jury are not satis¬ 
fied from the evidence, beyond a reasonable 
doubt, that the said Story was previously 
aware of the purpose to commit such homi¬ 
cide or that he, in some way, aided, abetted, 
or assisted in the killing, or advised or en¬ 
couraged it, then they should find the said 
Story not guilty under the first six counts. 

And throughout the charge the Court clearly in¬ 
structed the jury that the mere fact of the pres¬ 
ence of Story was insufficient to warrant a con¬ 
viction. The charge (R. 71-90) was full and com¬ 
plete. Moreover, at the request of the jury, addi¬ 
tional instructions were given on the manslaughter 
counts. (R. 90-95.) 

There was evidence that Story owned the auto¬ 
mobile; that Story was at the wheel; that Story 
himself had operated the automobile just before 
and just after the killing—and the jury might 
properly have found from the circumstances that 
Story, while not physically handling the machine, 
was controlling the operation of the automobile at 
the time of the killing; that Story as well as his co¬ 
defendant O’Connor, were, more or less, under the 
influence of intoxicating liquor; that the deceased 
Jarvis had lost a watch on the occasion; that this 
watch was found in the possession of O’Connor, 
and that Story was with O’Connor at the time; 
that Story was with O’Connor at the time the 
“form of the body” was taken out of the auto¬ 
mobile and laid on the road; that Story, like O’Con- 
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nor, when asked about the incident evaded the ques¬ 
tion by asking, “what man ?”; that Story, as well as 
O’Connor, were seen walking from the automobile 
that killed Jarvis toward the place where the body 
lay; and that when witnesses approached, Story as 
well as O’Connor, turned and went away; and there 

was evidence from which the jury might properly 

• r 

have found that Story, as well as O’Connor, was 
trying to flee from the scene when they were ap¬ 
prehended. There was evidence from which the 
jury might properly have found that Story and 
O’Connor—or one of them—robbed the deceased of 
a watch and that after the robbery they negligently 
and wantonly ran the automobile against Jarvis and 
killed him in an effort to escape with the watch. 

While it is true that there was no direct evi¬ 
dence to the effect that Story himself, at the very 
moment, was physically handling the wheel of the 
automobile, there were circumstances from which 

the jury could have found that Story was a prin- 

* .... 
cipal in the killing of Jarvis. The weight of cir¬ 
cumstantial evidence is for the jury. 

Clifton v. U. S. (1923) 51 W. L. R. 763. 
The foregoing, it is respectfully submitted, dis¬ 
poses of the three principal questions in this case. 

IV 

» • j 

MIN OB QUESTIONS 

Another alleged error was the refusal of the trial 
court to grant a severance. In support of his ar- 
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gument on this point appellant in his brief cites 
Maxey v. U. S 30 Apps. D. C. 71. An examina¬ 
tion of that case and the other cases on this point 
in the local courts and Federal Courts shows that 
the granting or denial of a severance is discretion¬ 
ary with the trial court. The instant case was 
peculiarly a case for a joint trial. 

Error is also alleged in the action of the Court 
in permitting Edward Preston, Jr., to testify. It 
appears that on a list of witnesses furnished by 
the Government to appellant, this witness’s name 
was given as “Edward Preston, Jr.” At the trial 
the witness stated that his full name was “John 
E . Preston, Jr.,” that he was sometimes known as 
“Edward Preston, Jr.” 

Since appellant was convicted of manslaughter, 
Section 1033 of Revised Statutes is inapplicable. 
Moreover, there was not prejudice to appellant. 

Gordon v. U. S., 51 W. L. R. 508. 

Complaint is also made concerning the admission 
in evidence of certain statements of O’Connor and 
appellant. An examination of the record, however, 
shows the Court instructed the jury to disregard 
any involuntary statements, and statements made 
by 0 ? Connor were not evidence against Story. 

Moreover, with regard to the statement made by 
appellant (Government Exhibit 7),appellant, when 
testifying as a witness, stated that such statement 
was correct. (R. 60.) 

The foregoing, it is respectfully submitted, dis¬ 
poses of the various points raised by appellant. 




CONCLUSION 


It is respectfully submitted that the record dis¬ 
closed that appellant was put to trial on an indict¬ 
ment that was sufficient in law; that the demurrer 
and motion in arrest of judgment were properly 
overruled; that there was no error in the denial of 
a severance; that there was no error in the admis¬ 
sion or exclusion of evidence; that the law appli¬ 
cable to the case was properly stated to the jury in 
the charge, in the additional instructions, and in 
those prayers of the appellant which were granted 
by the trial court; that the evidence abundantly 
warranted a verdict of conviction; and that the 
judgment of the Court below should be affirmed. 

Peyton Gordon, 

United States Attorney . 

James J. O’Leary, 

Assistant United States Attorney . 
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vs. 

UNITED STATES OF AMERICA, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


REPLY BRIEF FOR APPELLANT. 


Facts. 

Government's counsel when called upon by this 
Honorable Court of Appeals, in the oral argument of 
this cause, to show Story's alleged participation in' 
the unintentional killing, relied upon certain evidence 
although we are of the view that the jury's verdict 
eliminated this evidence. 

Story Was Exonerated by O’Connor. 

“Story was not touching the wheel, nor the 
gears at all when I hit the man." (Rec., p. 55.) 
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By Story’s Own Statement. 

“I walked around the car, he pulled the car in 
first and pushed it up in second and the man 
was somewhere down the lane about from 
here to the end of the court house; he started 
walking down the lane and just as he shifted 
the car in second the man was over on the right 
hand side of the lane then walking outside of 
the routes (ruts). The car had moved past, 
but just before the car got turned, I don't know 
whether the man decided he wanted to touch the 
car or whether he started, or what, but he started 
in front of the car and the car went on over 
him. I holloaed “Stop! Stop! Stop!” and O’Con¬ 
nor stopped the car and we both went back to 
him and I saw he was hurt and the first thing 
that came to my mind was to turn around in the 
car to take him to the hospital. The lane was 
so narrow we could not turn around and when 
we went to turn around, O’Connor choked the 
motor.” (Rec., p. 57.) 

By His Own Repudiation. 

“ ‘You see here he has implicated you. You 
ought to know whether you want to make a 
statement or not,’ and I said ‘Sure, I will make 
one; I will tell the truth about it; I will straighten 
things up’ ” . . . “That witness said he 

would talk after they had accused him as the 
whole thing was a lie” (Rec., p. 59). 

By the Court’s Statement. 

“No admission that Story made when O’Connor 
was not there is any evidence against O’Connor. 
No statement that O’Connor made when Story 
was not present is any evidence against Story. 
You can see it must be so. It could not be that 
you or I could be prejudiced by what somebody 
said about us when we were not present.” (Rec., 
p. 88.) Story was under a doctor’s care at the 
Station House (Rec., p. 40.) 
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Story’s Explanation of the Words “What Man?” 

When he stated that “he guesses he was all excited 
and everything, and he did not take time, at least, he 
was not thinking about what he was saying; he was 
anxious to get back down to the man; that he knew 
what man he was referring to; that he didn’t have 
time to go into the details.” (Rec., pp. 60 and 61.) 
“That he did yell ‘Stop, Stop,’ and that O’Connor 
stopped a short distance.” (Rec., p. 61.) 

That he walked back toward the body to take the 
man to the hospital (Rec., p. 57). 

The Alleged Flight. 

“That when the officers came up the Cadillac 
car was facing back down the lane the way we 
had come; we had the car turned around to go 
back and take the man to the hospital; that 
was the nearest place we could turn around 
and we made right up there for the man’s yard 
so we could turn around in his yard so we would 
have some place to back back.” (Rec., p. 58.) 

The Watch. 

“That he did not know anything about O’Con¬ 
nor having a watch from Jarvis; that he didn’t 
see him take any watch; that he did not pick 
any money off the road or take any money from 
Mr. Jarvis; that the first time he learned that 
O’Connor had taken a watch was on Sunday 
night, November 16th, when Lt. Burlingame 
and Captain Stoll came back to the cell; they 
were going to send me to No. 12 and Lt. Burlin¬ 
game told me about O’Connor taking this man’s 
watch and he said ‘You just as well tell the 
truth about it, you know all about it’; I said, 
‘I didn’t even know the man had a watch.’ ” 
(Rec., pp. 57 and 58.) 

“He didn’t know anything about any watch 
and didn’t know anything about any money” 
(Rec^ p. 44). 
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“That Story was on the other side of the auto¬ 
mobile; that he the witness put his hand in the 
right hand inside pocket of O’Connor’s overcoat, 
a light overcoat, and pulled out a gold open-faced 
watch with a chain.” (Rec., p. 38.) 

The body of the deceased was found on the right 
side of the road (Rec., p. 31). 

Physical Facts. 

The body was taken out on the left side of the auto¬ 
mobile and found on the right, bearing out O’Connor’s 
statement and O’Connor exonerates Story by his 
statement. 

Deceased had borrowed money to buy liquor. (Thayer 
Rec., p. 27). 

THE LAW. 

No Joint Enterprise Shown. 

The assertion that “persons who are present and 
participate in the commission of a crime are not ac¬ 
cessories, they are principals” (page 10 of appellee’s 
brief) is generally true, but when applied to homicide 
it is, however, an incorrect statement of the law. 

In Whart. Crim. Law (11th Ed.), cited by appellee, 
the rule in homicide cases is set out at section 523: 

“It should be observed, however, that while 
the parties are responsible for consequent acts 
growing out of the general design, they are not 
for independent acts growing out of the particular 
malice of individuals. Thus if one of the party, 
of his own hook, turn aside to commit a felony 
foreign to the original design, his companions 
do not participate in his guilt. It must be 
remembered to make out a corpus delicti in such 
cases it is essential to show that the party charged, 
struck, either actuaUy or constructively, the fatal 
blow, and consented to the common c^ign. ’’ 
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1 Hale P. C., 438, “To make an abettor to a murder 
or homicide, principal in the felony, there are ordinarily 
two things requisite, (1) he must be present; (2) h e 
must be aiding and abetting ad feloniam et murdrum 
sive homicidium.” 

As to the second point Hale further says, page 443, 
“2. It must be a killing in pursuit of that unlawful 
act, that they were all engaged in. . ; .” 

Mere Presence Insufficient. 

Hicks vs. United States, 150 U. S., 449, holds mere 
presence not enough. 

The evidence in this case—shows no fact from which 
the jury could have properly found that Story aided 
and abetted or assisted O’Connor in any way, in the 
unintentional killing. 

In Rev vs. Allen and Clarke, 7 C. & P., 153: The 
captain and pilot of a steamboat were both indicted 
for manslaughter for running down a man on board a 
smack. In speaking of the proof necessary for con¬ 
viction of the captain the court said, (155), “If you 
can show that the death of the deceased was a result 
of the personal misconduct on the part of the captain 
you may convict him.” The jury was told at the con¬ 
clusion of the Government’s case (page 156): “Gentle¬ 
men of the jury I think this case has arrived at its 
determination. There is no act of personal misconduct, 
personal negligence on the part of those persons at the 
bar.” 

In Reg. vs. Taylor, 2 L. R., C. C. R., 147, a stake¬ 
holder of money bet on a fight was indicted for abetting 
a manslaughter which resulted from the fight. The 
conviction was reversed the court said, (page 149): 
“It appears to me that to support an indictment against 
a man as an accessory by abetting an offense, there 
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must be some sort of active participating on his part. 
He must incite, procure, or engage in the act.” 

1 Bishop on Criminal Law (9th Ed.), Section 678: 

“ Manslaughter does not commonly admit of 
an accessory before the fact, because when the 
killing is of previous malice, it is murder. This 
is the ordinary doctrine, yet there may be a 
manslaughter wherein this is not so; as if one 
should order a servant to do a thing endangering 
life, yet not so directly as to make a resulting 
death murder, it might be manslaughter—then 
why should not the master be an accessory 
before the fact in homicide.” 

Government’s Theory in Lower Court as Contrasted to 
Government’s Theory in Upper Court. 

The court below instructed the jury on the question 
of aiding and abetting as to the 4th, 5th and 6th counts 
(Rec., pp. 75-78), as well on the 7th, 8th and 9th counts 
(Rec., p. 79). 

(Rec., p. 92), the court charged on aiding and abetting 
and failed to charge on the question of an accessory, 
who was present and participating, for the jury were 
told that their verdict as to the 9th count would depend 
on their determination of two questions. 

First, whether Story was aiding or abetting O’Connor 
in driving the car, and second, whether if he was, he 
also was guilty of the criminal negligence charged 
under that count, one might be found guilty and the 
other not guilty.” “The name Story has been inserted 
in lieu of O’Connor because in the next sentence the 
judge said that what he said concerning the 8th count 
when he used the name of O’Connor was to apply to 
the 9th count.” 

The case was defended on the theory that Story 
was charged with aiding and abetting the crime charged. 

The prosecution was conducted in like manner, 
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and the court so instructed the jury and it is for the 
first time in this Court of Appeals that the Government 
now reverses itself and contends for an affirmance on a 
theory different than that which they urged in the 
lower court, for we see in Russell on Crimes (9th Ed.), 
relied upon by appellee at page 57 that there is a great 
distinction between aiders and abettor to a crime and those 
who are present and participate in the same as principals. 

Mr. Justice Russell says, (6th Ed., 171): 

“The offense of an accessory before the fact 
differs so much from that of a principal in the 
second degree, that where a person was indicted 
as an accessory before the fact, it was held 
that he could not be convicted of that charged 
upon evidence proving him to be present aiding 
and abetting; it being clearly admitted to be 
necessary to charge a principal in the second 
degree with being present aiding and abetting. 

Rex vs. Winifred and Gordon, 1 Leach, 515; 

1 East P. C., 352; 

Haydens Cases, 42b.” 

It is to be observed, therefore, at this time that 
if the contention of the Government in the Court of 
Appeals is conceded there was, on their own authority, 
a fatal variance in the proof offered in support of this 
indictment and the charge of crime as laid against the 
defendant Story. 

Russell, Bishop and Wharton, appellee’s authorities, 
do not support it. The argument advanced by counsel 
for the appellee as to parties being principals who are 
present and participating, is based on the common law 
doctrine and by that doctrine, these authorities dis¬ 
tinguish principals in the second degree and accessories 
before the fact. Russell pointed out, supra, if a party 
is charged with being an accessory before the fact, 
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he can not be convicted of being a principal in the second 
degree. 

There was no opportunity offered in the court below 
for counsel for the defendants to except to the charge 
of the lower court on the theory, that he erroneously 
instructed the jury on aiding and abetting for the 
Government as stated before, prosecuted the case upon 
this theory and upon it defendant rested his case. 
The jury could not have found as a matter of fact 
that the appellant was a principal in the second degree 
as contended by counsel for the Government, because 
they were instructed (Record, p. 92) that in order 
to convict the appellant on the 9th count they had to 
find that he was aiding or abetting his co-defendant, 
O’Connor, in driving the car which killed Jarvis. The 
jury under such instruction must have found there¬ 
fore, as a fact that Story was an aider and abettor of 
O’Connor. The Government, as well as the appellant, 
is bound by this finding and now the Government 
changes its position in this Court of Appeals, by saying 
that the jury found or could have found that the ap¬ 
pellant Story was a principal in the second degree. 

Cases Relied on By United States. 

In ex parte Liotard, 217 Pac., 961, a 'prosecution 
under a statute prohibiting the driving of automobile 
while under the influence of liquor. Petitioner and one 
Krites, were arrested and held in the Justices Court 
to answer to the District Court. He failed to give 
bond and sought his discharge from the sheriff by writ 
of habeas corpus because there was no evidence to show 
probable cause, and the court dismissed his petition 
and said there was competent evidence to hold petitioner 
for the action of the petit jury, and that under the 
statute, intent was not a necessary element to the charge. 
This case has no bearing on our case. 
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In the Queen vs. Swindall and Osborne, 2 Cox E. C. 
(4), Pollock stated the law as follows: “If two persons 
are together inciting and encouraging one another to 
do an unlawful act and one of them does it, the other 
is equally guilty. The person who runs over the man 
is principal in the first degree and the other is a prin¬ 
cipal in the second degree.” 

From this it will be noted that there is no culpability 
because there was nothing to show that Story incited 
or encouraged O’Connor to do the thing charged. 
O’Connor drove the car and held the instrument, 
which got away from him by his stepping on the ac¬ 
celerator instead of the brake. 

State vs. Recke, 278 S. W., 995-998, has no appli¬ 
cation because there was no instruction upon man¬ 
slaughter given to the jury and the case was reversed 
upon that theory. The Recke case was also a case 
under a statute and not under the common law 
definition of manslaughter. 

In Black vs. State (Ohio), 133 N. E., 795 (erroneously 
referred to in appellee’s brief as Balck) the indictment 
charged manslaughter, it appeared that Harry Black 
and John Logan, police officers on duty in the City of 
Akron, in May 17, 1919, went to a saloon, drank some 
whiskey, then engaged in an argument with some of 
the parties therein as to the merits of various firearms; 
they then proceeded to demonstrate on a small target 
placed in the room of the saloon firing six or seven shots 
in company with others in the saloon. One of these 
shots, it is impossible to tell which one, missed the 
target or penetrated through the target and killed 
David Gerber who was passing at the rear of the saloon 
in a much frequented alley for vehicles and pedestrians. 
There was a municipal ordinance prohibiting the 
shooting or firing of a pistol at a target, within the limits 
of a municipal corporation. The court held that the 
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defendants were officers of the law engaged in an 
unlawful act and a breach of the peace, which peace 
it was there primal duty to preserve. From that 
breach of the peace by them—aiders and abettors— 
an unlawful killing naturally and proximately resulted. 

In Reg vs. Longbottom, 3 Cox, C. C., 439, the case 
turned upon whether or not the deceased was guilty 
of contributory negligence. It appears that the prisoners 
Longbottom and another drove along the rode at a 
very rapid pace in a gig and that they were in a state 
of partial intoxication; shortly after they had passed a 
certain point the body of the deceased was found and 
the court stated (440): “If the jury should be of the 
opinion that the prisoners were driving along the road 
at too rapid a pace, considering the time and place 
they were conducting themselves in a careless and 
negligent way in the management of the horse entrusted 
to their care, I am of the opinion that such conduct 
amounts to illegality and that the prisoners must be 
found guilty on this indictment whatever may have 
been the negligence of the deceased himself.” 

Government’s Text Books. 

Section 629, page 456, of Bishop deals only with 
the question of joint enterprise, where there was a 
common intent or combination to do the thing charged. 

Section 637, page 463, has no application because 
it deals with departure from plan, homicide in sup¬ 
pressing riot, killing persons opposing, libel, and homicide 
in fighting. 

Section 649, page 470, the participants were engaged 
in a joint enterprise. 

1 Bish., page 481, Section 662 (3): “If the participant is 
a principal, though of the second degree, he can not 
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be charged in an indictment as an accessory, if he is an 
accessory he can not be held as principal.” 

Citing— 

Hughes vs. State, 12 Ala., 458; 

Hately vs. State, 15 Ga., 346; 

State vs. Dewer, 65 N. C., 572; 

McCoy vs. State, 52 Ga., 287; 

Wicks vs. State, 44 Ala., 398; 

State vs. Larkin, 49 N. H., 39. 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

Attorneys for Appellant. 

On the Brief: 

ALFRED GOLDSTEIN. 


